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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 13,439) 


In re SHERMAN FITZGERALD, d/b/a SHER-VON Dairy. AMA 
Docket No. M 136-6. Decided October 19, 1970. 


Denial of interim relief—Assessments—Area compliance—Enforcement 
proceeding judgments 


Where petitioner has not established a case of irreparable injury or one 
that shows a strong likelihood of success on the merits, the application 
for interim relief is denied. As many of the enforcement problems in 
this area stem from petitioner’s non-compliance with the order, the 
granting of interim relief would aggravate rather than improve the 
attitude of other handlers toward compliance with the order. As to 
execution upon the judgments entered against petitioner in an enforce- 
ment proceeding, it would be inappropriate for the Department to inter- 
fere with the court processes for enforcement of the judgments. 


Lowell V. Summerhays, Salt Lake City, Utah, for petitioner. 
John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING INTERIM RELIEF 


On September 28, 1970, petitioner filed an Application for In- 
terim Relief in this proceeding under section 8c (15) (A) of the 
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Agricultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.). The respondent filed 
an answer thereto. 


It appears from the papers filed that petitioner was determined 
to be a handler by the market administrator for Order No. 136 
(7 CFR Part 1136) regulating the handling of milk in the Great 
Basin Marketing Area. This determination was made some years 
ago and petitioner has been billed monthly for assessments by 
the market administrator as a result thereof. Petitioner did not 
make the payments required. The United States obtained judg- 
ments against petitioner in the United States District Court for 
the District of Utah in March 1968 for $23,890.75 and in May 
1970 for $95,174.31. The judgments were not paid. 


In a petition filed September 18, 1970, petitioner alleges that the 
market administrator’s determination is incorrect, that petitioner 
is a producer-handler under Order No. 136 and that, accordingly, 
petitioner is exempt from the assessments made by the market 
administrator. 


The Application for Interim Relief seeks (1) an order to the 
United States Department of Justice and to the United States 
Attorney for the District of Utah to stay any further execution 
upon the judgments entered, (2) an order to the market adminis- 
trator to make a reasonable effort to negotiate a settlement and 
(8) an order to the market administrator prohibiting any further 
assessments against petitioner as a handler. 


Petitioner alleges that he is a producer-handler under section 
1186.8 of 7 CFR obtaining milk “. .. from his own farm produc- 
tion . .. by means of both oral and written agreements of lease 
and employment with seven other farmers.” Petitioner also com- 
plains that the market administrator’s determination was made 
without a hearing and that the assessments are erroneously com- 
puted. 


The situation presented is not one which calls for the interim 
relief sought by petitioner. In an answer filed November 1, 1967, 
to the complaint filed in the United States District Court for en- 
forcement of the order, petitioner recited that he was contempo- 
raneously filing with the Secretary a petition under section 8c 
(15) (A) of the act challenging the assessments entered by the 
District Court and did not file the petition herein until September 
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18, 1970, about two and one-half years after the first of the two 
judgments was entered. 


Moreover, the granting of interim relief is comparable to the 
granting by a court of a preliminary injunction and should be 
governed by the principles applicable to the latter. Petitioner has 
not made out a case of reasonable likelihood of success on the 
merits. Arrangements by handlers to lease cows from farmers 
with the farmers purporting to be employees of the handler and 
other similar contrivances to achieve producer-handler status 
have been held ineffective for this purpose in a number of cases. 
Brown, et al. v. United States, 367 F.2d 907 (10th Cir. 1966), 
cert. denied 387 U.S. 917; Elm Spring Farm, Inc., et al. v. United 
States, 127 F.2d 920 (1st Cir. 1942) ; In re Willow Crossing Dairy 
Farm, Inc., 29 A.D. 1007 (Sept. 2, 1970). So that one of the re- 
quirements for a preliminary injunction (see Virginia Petroleum 
Jobbers Association v. F.P.C., 259 F.2d 921, 925 (1958)) has not 
been met. Petitioner’s claim that he was entitled by due process 
to notice and a hearing in connection with the determination is 
not meritorious. United States v. Fred A. Brown, (D.Colorado), 
23 A.D. 1823, 1829 (19638) ; In re Willow Crossing Dairy Farm, 
Inc., supra. This proceeding is available for a de novo review of 
the determination and due process has not been denied petitioner. 


Petitioner alleges irreparable injury absent interim relief. The 
judgments represent many monthly billings over a period of years 
which petitioner failed to pay. Petitioner also failed to file a peti- 
tion for review under the act until September 18, 1970, although 
he knew of his right to do so as is seen from his answer in the 
court proceeding resulting in the first of the two judgments. Any 
payments made by petitioner to the producer-settlement fund 
may be paid back out of that fund if petitioner should succeed on 
the merits. We do not believe that under the circumstances peti- 
tioner has demonstrated irreparable injury, another essential 
requirement for the granting of interim relief. 


Even if, however, it can be said that petitioner has shown 
irreparable injury, interim relief would not be ordered in view 
of the adverse effects upon producer and public interests. See, 
e.g., In re Mills Dairy Products, et al., 19 A.D. 1 (1960); In re 
Association of Ice Cream Manufacturers of New York State 
(Southern Regional Group) and Others, 15 A.D. 1191 (1956) ; In 
re Crescent Creamery Co., 11 A.D. 693 (1952). Cf. Yakus v. 
United States, 321 U.S. 414, 440-44 (1944) ; Virginian Railway Co. 
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v. System Federation, 300 U. S. 515, 552 (1937); Bay Petrolewm 
Corporation v. Corporation Commission of Kansas, 36 F. Supp. 
66 (D.Kansas 1940). 


The following quotation from respondent’s answer to the appli- 
cation is apt: 


One of the Department’s foremost concerns in administering 
Federal Milk Orders is to see that each order is applied fairly, 
uniformly and equitably to all regulated parties. In the light 
of petitioner’s continued failure and refusal to comply with 
the order, the granting of interim relief here would not be 
consistent with this objective. Other handlers in the Great 
Basin market have rightfully complained of petitioner’s com- 
petitive advantage because of his failure to account to the 
producer-settlement fund at the order class prices as other 
fully regulated plants are required to do. Any action which 
permits petitioner to delay payment of his order obligations 
would give permanency to the complaints of other handlers. 
For example, through loss of business to a person selling for 
less because milk was acquired at less than the order prices 
complying handlers may suffer damage which they may never 
recover. 


Many of the enforcement problems that have arisen in the 
Great Basin area stem from petitioner’s non-compliance with 
the order. The granting of interim relief would aggravate 
rather than improve the attitude of other handlers toward 
compliance with the order in that area. 


Finally, as to execution upon the judgments entered we think it 
would be inappropriate, even if we have the power, to interfere 
with the court processes for enforcement of the judgments. 


The relief requested is denied and the application dismissed. 


(No. 13,440) 


In re FRIENDSHIP DAIRIES, INC. AMA Docket No. M 2-38. Decided 
October 23, 1970. 


Application to dismiss petition—Granted— 
Petitioner under no monetary obligation to producer-settlement fund 


Petitioner admittedly was under no monetary obligation to the producer- 
settlement fund with respect to its inventories on hand at its plant on 
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June 30, 1968. The money that petitioner is claiming here was paid by 
Farmers Milk and Cheese Co. to the market administrator. Petitioner 
does not allege any assignment of a claim from that handler, and, in 
fact, that handler is a petitioner in another proceeding of this kind for 
what appears to be the same cause of action (In re Weissglass et al., 
AMA Docket No. M 2-34). Respondent’s application to dismiss the 
petition is granted and the petition is dismissed. 


Petitioner pro se. 
John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON APPLICATION TO DISMISS 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner, a handler 
under Order No. 2 (7 CFR Part 1002), complains of actions by 
the market administrator with respect to the classification and 
pricing of its inventories on hand at its plant on June 30, 1968. 


Respondent filed an application to dismiss the petition pursuant 
to section 900.52 (c) of the applicable rules of practice (7 CFR 
Part 900, Subpart 900.50 et seq.). The application was supported 
by an affidavit from Vincent Murphy, Audit Counsel for the 
market administrator, to the effect that petitioner had no mone- 
tary obligation to the producer-settlement fund under the order 
in connection with its June 1968 plant operation. 


Petitioner filed an opposition to the application to dismiss con- 
ceding that there was no monetary obligation directly imposed 
upon it by the market administrator in connection with the matter 
involved but that there was an indirect imposition brought about 
by the market administrator’s refusal to permit either petitioner 
or Farmers Milk and Cheese Co. “. . . to correct an erroneous 
report for the month of June 1968.” 


Admittedly, petitioner is not a pool handler, i.e., it receives its 
milk not from producers but from pool handlers who receive milk 
from producers. It is the pool handlers who account to the market 
administrator for the milk they receive and who pay any assess- 
ments. The amount of money which petitioner is claiming here 
was paid by Farmers Milk and Cheese Co. to the market adminis- 
trator. Petitioner does not allege any assignment of a claim from 
that handler and, in fact, that handler is a petitioner in another 
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proceeding of this kind for what appears to be the same cause 
of action (Jn re Weissglass, et al., AMA Docket No. M 2-34). 


Under the circumstances then, the application to dismiss should 
be, and is, granted. 


(No. 13,441) 


In re HONEYWELL FARMS, INC. AMA Docket No. M 2-39. Decided 
October 26, 1970. 


Application to dismiss petition—Granted— 
Petitioner under no monetary obligation to producer-settlement fund 


Petitioner admittedly was under no monetary obligation to the producer- 
settlement fund with respect to its inventories on hand at its plant on 
June 30, 1968. The money that petitioner is claiming here was paid by 
Addison Milk Producers Cooperative Association into the fund. Petitioner 
does not allege any assignment of a claim from Addison. Moreover, it is 
not possible to discern from the petition just what petitioner’s grievance 
is. Therefore, respondent’s application to dismiss the petition is granted 
and the petition is dismissed. 


Petitioner pro se. 
John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON APPLICATION TO DISMISS 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner, a handler 
under Order No. 2 (7 CFR Part 1002), complains of actions by the 
market administrator with respect to the classification and pricing 
of its inventories on hand at its plant on June 30, 1968. 


In brief, the petition alleges that the market administrator 
for the order improperly handled the classification and pricing 
of petitioner’s inventories of milk on hand at its plant on June 30, 
1968. The petition seeks the return of $2,361.94 wrongfully paid 
by petitioner to the producer-settlement fund. The petition says 
that petitioner is a non-pool plant receiving milk from other 
handlers and that it assigned the Class II classification to milk 
received from a supplier, Addison Milk Producers Cooperative 
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Association, Inc., and that, somehow, maybe as the result of Ad- 
dison’s report being in error, the milk was classified in Class I 
by the market administrator. 


Respondent filed an application to dismiss the petition pursuant 
to section 900.52 (c) of the applicable rules of practice (7 CFR 
Part 900, Subpart 900.50 et seq.). The application to dismiss is 
supported by an affidavit from Vincent Murphy, Audit Counsel 
for the market administrator, stating that petitioner’s plant is a 
nonpool plant supplied by fourteen individual suppliers, including 
Addison Cooperative Milk Producers Association, Inc., that there 
was no marketing obligation imposed under the order upon peti- 
tioner with respect to its June 1968 closing inventories and that 
petitioner did not show on its June 1968 report any assignment 
of classification to the milk which it received from Addison. 


Petitioner filed a reply to the application to dismiss conceding 
that there was no monetary obligation imposed upon it in con- 
nection with its June 1968 inventories but stating that the refusal 
of the market administrator to permit Addison to correct Addi- 
son’s report for June 1968 is tantamount to the same thing. 


Admittedly then, Addison made the payment to the producer- 
settlement fund for which petitioner seeks a refund and petitioner 
does not allege any assignment from Addison to petitioner for any 
claim Addison may have. 


Moreover, it is not possible to discern from the petition just 
what petitioner’s grievance is. We think, then, that the petition 
does not meet the requirements of § 900.52 (b) (3) and (4) of the 
applicable rules of practice. 


In view of the foregoing, the application to dismiss is granted 
and the petition is dismissed. 
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(No. 18,442) 


In re RODNEY KAMINGA. CEA Docket No. 172. Decided October 
27, 1970. 


Reporting requirements—Denial of trading privileges—Default 


Respondent is ordered to cease and desist from failing to file required re- 
ports with the Commodity Exchange Authority and is prohibited from 
trading on any of the contract markets for a period of 30 days. 


Earl L. Saunders for Commodity Exchange Authority. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 

In this administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. IV, 
1969), respondent failed to file an answer to the complaint and 
did not file exceptions to the referee’s (hearing examiner’s) rec- 
ommended decision and proposed order. 

The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the thirtieth day after the date of this 
order and copies hereof shall be served on each of the parties and 
on each contract market. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1, 1964 ed., as amended, Supp. IV, 
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1969), hereinafter referred to as the “Act”, instituted by a com- 
plaint filed on May 14, 1970, by the Assistant Secretary of Agri- 
culture. The complaint alleges that the respondent, who held open 
contract positions in live beef cattle futures on the Chicago Mer- 
cantile Exchange, violated section 4i of the Act by reason of the 
activities set forth therein. 


Copies of the complaint and the Rules of Practice were served 
on respondent by certified mail on May 15, 1970, and a certified 
mail receipt acknowledged delivery to respondent on May 18, 1970. 
Respondent was notified in writing that, in accordance with the 
applicable Regulations, an answer should be filed within 25 days 
following receipt of the complaint, and that failure to file an 
answer denying the specific allegations in the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of an oral hearing. 


Respondent did not file an answer within the 25-day period 
and on motion made by complainant the referee entered an order 
for continuance on July 29, 1970. Complainant filed suggested 
findings of fact, conclusions and order on September 3, 1970. In 
addition, complainant recommended that the referee proceed in 
accordance with Section 0.9(c) of the Rules of Practice (17 CFR 
0.9(c)) which provides as follows: 


“(c) Procedure upon admission of facts. The admission, in 
the answer or by failure to file an answer, of all the material 
allegations of fact contained in the complaint shall constitute 
a waiver of hearing. Upon such admission of facts, the ref- 
eree, without further investigation or hearing, shall prepare 
his report, in which he shall adopt as his proposed findings of 
fact the material facts alleged in the complaint.” 


Respondent has still failed to file an answer or other responsive 
pleading in this matter. Accordingly, this Recommended Decision 
is entered pursuant to Section 0.9(c) of the Rules of Practice and 
the Proposed Findings of Fact are the material allegations set 
forth in the complaint. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Rodney Kaminga, is an individual whose 
mailing address is P. O. Box 885, Three Forks, Montana 59752. 


2. The Chicago Mercantile Exchange is now, and was at all 
times material to this complaint, a duly designated contract market 
under the Commodity Exchange Act. 
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8. On each day from March 24 through April 9, 1970, the re- 
spondent held open contract positions in live beef cattle futures 
on the Chicago Mercantile Exchange of 25 or more contracts in a 
single future. By reason thereof, the respondent was in reporting 
status and was required to report to the Commodity Exchange 
Authority with respect to all transactions executed and all open 
contract positions held by him, in all live beef cattle futures on all 
boards of trade during the said period and with respect to all 
transactions by reason of which the respondent’s position was 
reduced below reporting levels, as provided in section 4i of the 
Commodity Exchange Act (7 U.S.C. 6i, Supp. IV, 1969), and 
sections 15.01, 15.02, 15.08, 18.00, 18.01, and 18.03 of the regula- 
tions thereunder (17 CFR 15.01, 15.02, 15.08, 18.00, 18.01 and 
18.038). 


4. On March 24, 25 and 31, 1970, and April 1, 3, 6, 7, 8 and 9, 
1970, while the respondent was in reporting status as described 
in paragraph 3 above, transactions in live beef cattle futures on 
the Chicago Mercantile Exchange were executed for his account, 
but the respondent has failed and refused to report to the Com- 
modity Exchange Authority with respect to such transactions, as 
required under the aforesaid provisions of the Commodity Ex- 
change Act and regulations. 


5. On numerous occasions dating as far back as March 18, 1969, 
and continuing up to January 23, 1970, officials of the Commodity 
Exchange Authority not only informed the respondent of the re- 
porting requirements under the Commodity Exchange Act and 
regulations with respect to live beef cattle futures, but also found 
it necessary to communicate with the respondent in writing direct- 
ing attention to the respondent’s failure to file required reports. 
On one occasion the respondent wrote a letter to the Adminis- 
trator of the Commodity Exchange Authority with respect to the 
filing of such reports. In the circumstances, the respondent was 
fully aware of his reporting obligations under the aforesaid pro- 
visions of the Commodity Exchange Act and regulations and his 
failure and refusal to file required reports, as described in para- 
graph 4 above, constituted a knowing and wilful violation of such 
provisions of the Act and regulations. 


PROPOSED CONCLUSIONS 


The failure of respondent to file an answer in this matter con- 
stitutes waiver of an oral hearing and an admission of the ma- 
terial allegations of fact in the complaint. 
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By reason of the findings of facts set forth above, it is concluded 
that respondent failed and refused to file required reports and that 
such failure is a violation of section 4i of the Commodity Exchange 
Act and sections 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the 
regulations issued thereunder. 


In view of the flagrant and deliberate nature of these viola- 
tions, it is concluded that the respondent should be ordered to 
cease and desist from violations of this nature, and prohibited 
from trading on all contract markets for a period of 30 days, and 
that all contract markets should be directed to refuse all trading 
privileges to respondent for a period of 30 days from the effective 
date of this order, as recommended by complainant. 


PROPOSED ORDER 


(a) The respondent, Rodney Kaminga, shall cease and desist 
from failing to file, in accordance with the Commodity Exchange 
Act and the regulations thereunder, such reports as he is re- 
quired to file under such Act and regulations. 


(b) The respondent, Rodney Kaminga, is prohibited from trad- 
ing on or subject to the rules of any contract market for a period 
of 30 days, and all contract markets shall refuse all trading privi- 
leges to the respondent during this period, such prohibition and 
refusal to apply to all trading done and all positions held by the 
respondent, directly or indirectly. 


The cease and desist provisions of this order, set forth in sub- 
paragraph (a) above, shall become effective upon the date of 
service of this order upon the respondent. The period of the denial 
of trading privileges to the respondent, specified in subparagraph 
(b) above, shall become effective on the thirtieth day after the 
date of entry of this order. 


A copy of this Decision and Order shall be served on each of the 
parties and on each contract market. 
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(No. 13,443) 


In re WHITEVILLE PACKING COMPANY, INC., and EUGENE GREENE. 
P&S Docket No. 4328. Decided October 1, 1970. 


Packer—Failure to pay—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to pay, when due, the full purchase price for 
livestock purchased in commerce and from issuing insufficient funds 
checks in purported payment for such livestock. 


Kenneth H. Vail for complainant. 
Williamson & Walton, Whiteville, N. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), instituted by a complaint filed on May 28, 1970, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On September 8, 1970, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral hear- 
ing and the report of the Hearing Examiner, and consent to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
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has recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. (a) Whiteville Packing Co., Inc., hereinafter referred to as 
the corporate respondent, is a corporation with its principal place 
of business located at Whiteville, North Carolina. 


(b) The corporate respondent, at all times material herein, 
under the direction, control, and management of Eugene Greene, 
hereinafter referred to as the individual respondent, was: 


(1) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter, and of manufacturing meats and 
meat food products for sale and shipment in commerce, and 


(2) A packer within the meaning and subject to the 
provisions of the Act. 


(c) The individual respondent, who resides at Cerro Gordo, 
North Carolina, at all times material herein was president and 
sole owner of the corporate respondent, and controlled the live- 
stock procurement operations of said corporate respondent. 


2. (a) The corporate respondent, under the direction, control, 
and management of the individual respondent, in connection with 
its operations as a packer, during the period from March 18, 1969, 
through December 15, 1969, in ten separate transactions as set 
forth in paragraph II(a) of the complaint, purchased livestock 
in commerce, and in purported payment therefor issued checks 
which were returned unpaid by the bank upon which they were 
drawn because the corporate respondent did not have sufficient 
funds on deposit in the account upon which said checks were 
drawn. 


(b) The corporate respondent, under the direction, control, 
and management of the individual respondent, in connection with 
its operations as a packer, on August 29, 1969, and on October 29, 
1969, in the transactions set forth in paragraph II(b) of the com- 
plaint, purchased livestock in commerce, and in purported pay- 
ment therefor checks were issued by the individual respondent 
which were returned unpaid by the bank upon which they were 
drawn because the individual respondent did not have sufficient 
funds on deposit in the account upon which said checks were 
drawn. 
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8. The corporate respondent, under the direction, control, and 
management of the individual respondent, in connection with its 
operations as a packer, during the period from March 22, 1969, 
through January 17, 1970, in thirteen separate transactions as set 
forth in paragraph III(a) of the complaint, purchased livestock 
in commerce and failed to pay, when due, the full purchase price 
for such livestock. 


(b) As of the date of the issuance of the complaint there 
remained unpaid a total of $19,044.19 for the livestock purchases 
mentioned above. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have violated section 202(a) of the Act (7 U.S.C. 
192(a)). 


By reason of the facts alleged in Finding of Fact 3 herein, the 
respondents have violated section 202(a) of the Act, supra, and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


The corporate respondent, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with the corporate respondent’s operations as a packer, 
and the individual respondent, individually or as an officer, direc- 
tor, agent or employee of the corporate respondent, shall cease and 
desist from: 


(1) failing to pay, when due, the full purchase price for live- 
stock purchased in commerce; and 


(2) issuing checks or drafts in payment for livestock purchased 
in commerce without maintaining sufficient funds on deposit in the 
bank account on which they are drawn to pay such checks or drafts 
when presented for payment. 


This order shall become effective on the first day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 
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(No. 13,444) 


In re HARRY HETTICH. P&S Docket No. 4332. Decided October 1, 
1970. 


Stay order after default—Suspension stayed pending issuance of 
further order 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


Respondent has requested a stay of the order entered September 
22, 1970, which suspended respondent as a registrant under the 
act for 60 days. Respondent intends to file a petition for recon- 
sideration. 


The part of the order of September 22, 1970, suspending respon- 
dent as a registrant is stayed pending the entry of a further order. 
The remainder of the order is not stayed. 


(No. 13,445) 


ln re L. M. SELF, d/b/a SELF LIVESTOCK Co. P&S Docket No. 4339. 
Decided October 2, 1970. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded and is suspended as a registrant under 
the act until bonded as required. 


James E. Andrews for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint and 
did not file exceptions to the hearing examiner’s recommended 
decision based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
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shall become effective on the sixth day after service of a copy 
upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on July 14, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a livestock dealer registered 
under the Act, was charged with continuing to operate as a dealer 
after his bond had been terminated. 


A copy of the complaint was personally served on respondent 
on August 18, 1970. He was notified in writing that an answer 
should be filed within 20 days, and that failure to file an answer 
denying the allegations of the complaint would constitute admis- 
sion of such allegations. 


Chief Hearing Examiner Jack W. Bain, to whom the proceeding 
had been assigned, issued a recommended decision on September 
8, 1970, without further investigation or hearing, pursuant to 
Section 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. L. M. Self, the respondent, is an individual doing business as 
Self Livestock Co. at Sumner, South Carolina. At all times ma- 
terial herein he was engaged in the business of buying and sell- 
ing livestock in commerce for his own account, and was registered 
with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock buying obligations under the Act 
was terminated on May 9, 1970. Respondent was notified by certi- 
fied mail on or about April 24, 1970, of such termination date and 
was informed that if he continued his livestock operations after 
such termination date without bond coverage, as required under 
the Act and the regulations, he would be in violation of section 
312 of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respon- 
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dent has continued to buy and sell livestock without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


PROPOSED CONCLUSIONS 


By reason of the facts shown above, respondent has willfully 
violated Section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30), for 
which the following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When he has complied with such require- 
ments, a supplementary order will be issued in this proceeding 
terminating the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,446) 


In re MILTON LITTLEFIELD. P&S Docket No. 4338. Decided Oc- 
tober 5, 1970. 


Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


James E. Andrews for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed August 14, 1970, to which respondent did not file exceptions, 
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are adopted as the final decision and order in this proceeding 
except that the second paragraph of the proposed order contained 
therein is hereby deleted as subsequent to the filing of the hearing 
examiner’s report the complainant stated that respondent is now 
in compliance with the bonding requirements of the act and the 
regulations issued thereunder. 


This order shall become effective on the sixth day after service 
thereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on July 13, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a registered livestock dealer 
of Luling, Texas, was charged with operating as a market agency 
and dealer without maintaining the required bond. 


Copies of the complaint and the rules of practice were served on 
respondent on July 20, 1970. He was notified in writing that an 
answer should be filed within 20 days, and that failure to file an 
answer denying the allegations of the complaint and requesting 
2n oral hearing would constitute admission of such allegations 
and waiver of a hearing. Respondent has filed nothing. 


On August 14, 1970, Chief Hearing Examiner Jack W. Bain, 
to whom the proceeding had been assigned, issued a recommended 
decision without further investigation or hearing, pursuant to 
Section 202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


1. The respondent, Milton Littlefield, is an individual whose 
address is Luling, Texas 78648. He is, and at all times material 
herein was, engaged in the business of buying livestock in com- 
merce on a commission basis, and registered under the Act as a 
market agency to buy livestock in commerce and as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on November 3, 1968. Respondent was notified by certified 
mail about October 14, 1968, of such termination date and was 
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informed that if he continued his livestock operations after such 
termination without bond coverage, he would be in violation of 
the Act and the regulations promulgated thereunder. He was 
further informed that a violation of this nature could result in 
the suspension of his registration. Notwithstanding such notice, 
respondent has continued to engage in the business of a market 
agency buying livestock in commerce on a commission basis with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


PROPOSED CONCLUSIONS 


By continuing to operate as a market agency without the re- 
quired bond, as found above, respondent has willfully violated 
section 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29, 201.30), for which 
the following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, 
a supplementary order will be issued in this proceeding terminat- 
ing the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 18,447) 


In re JAMES CONNELY, d/b/a CONNELY & PITTSLEY. P&S Docket 
No. 4829. Decided October 5, 1970. 


False weighing—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from weighing livestock at other than true and correct weights 
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and issuing documents, etc., based on such false weights, and suspend- 
ing him as a registrant under the act for a period of 20 days. 


Samuel J. Harris for complainant. 
J. L. Rath, Gays Mills, Wis., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), instituted by a complaint filed on June 1, 1970, by the Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent violated certain provisions 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allegations 
of the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) James Connely, hereinafter referred to as the respon- 
dent, is an individual d/b/a Connely & Pittsley, whose address is 
Soldiers Grove, Wisconsin. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing a buying station, hereinafter referred to as the buying station, 
located at Soldiers Grove, Wisconsin. 


(2) Engaged in the business of buying and selling live- 
stock in commerce for his own account, and buying livestock on a 
commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce on commision and a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on November 17 and 19, 1969, in the transac- 
tions referred to in the tabulation below, in connection with the 
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weighing of livestock purchased by respondent in commerce on a 
weight basis at the buying station, (1) knowingly weighed the 
livestock at less than their true and correct weights; (2) issued 
scale tickets and accounts of purchase to the sellers of the live- 
stock on the basis of such false weights; and (3) paid the sellers 
for said livestock on the basis of such false weights. 


No. of Head Respondent’s True and Cor- Weight 
Date of and Purchase Weight rect Weight Difference 
Purchase Description (in pounds) (in pounds) (in pounds) 
1969 
November 17 1 black sow 445 454 —9 
1 butcher barrow 170 177 —T7 
November 17 1 butcher Poland 
China barrow 206 
1 - ” 595 187 
1 butcher black 608 —13 
gilt 215 
November 19 1 gilt (red spot) 218 
1 barrow 405 194 412 —7 
1 barrow black 211 
1 gilt black 415 216 427 —12 
November 19 1 barrow, spotted 
left ear white 186 
1 barrow, spotted 775 222 
1 barrow, spotted 186 782 —T7 
1 barrow, spotted 188 
1 red bull calf 190 210 —20 


3. Respondent, in connection with the transactions set forth in 
Finding of Fact 2 above, failed to keep accounts and records which 
fully and correctly disclosed all transactions involved in his busi- 
ness in that respondent (1) made a part of his accounts and 
records, copies of scale tickets showing false weights for the live- 
stock as specified in said Finding of Fact 2 and, (2) prepared and 
made a part of his accounts and records, copies of accounts of 
purchase showing false weights for the livestock as specified in 
said Finding of Fact 2. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.49, 201.55 and 201.71 of the 
regulations (9 CFR 201.49, 201.55, 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221) and section 201.46 (a) of the regulations (9 CFR 201.46(a)). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, in connection with purchases of livestock in com- 
merce, shall cease and desist from (1) weighing livestock at other 
than their true and correct weights; (2) issuing scale tickets and 
accounts of purchase to sellers of livestock showing weights other 
than the true and correct weights of the livestock; (3) paying 
sellers of livestock on the basis of false and incorrect weights; 
(4) failing to maintain as part of his accounts and records ac- 
curate and complete copies of scale tickets and accounts of pur- 
chase; and (5) failing to operate livestock scales, owned or con- 
trolled by respondent, in accordance with the regulations under 
the Act constituting INSTRUCTIONS FOR WEIGHING LIVE- 
STOCK. 


Respondent shall keep, or cause to be kept, accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in his business under the Act, including among other 
things, true and correct copies of accounts of purchase, and true 
and correct copies of scale tickets prepared in conformity with 
the regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 18,448) 


In re DONALD SOLLARS, d/b/a POTOMAC STOCKYARDS. P&S Docket 
No. 4351. Decided October 20, 1970. 


Insolvency—Bonding requirements—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor, issuing insufficient funds checks 
in payment of livestock purchased in commerce and failing to pay, when 
due, the full purchase price of such livestock. Respondent is suspended 
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as a registrant under the act for 60 days and thereafter until no longer 
insolvent and until he complies fully with the bonding requirements. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on August 4, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On September 3, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions, for the 
purpose of this proceeding only, based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Donald Sollars, d/b/a Potomac Stockyards, hereinafter 
referred to as the respondent, is an individual whose address is 
Potomac, Illinois 61865. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of March 11, 1970, respondent had current liabilities 
totaling $171,706.25 and current assets totaling $101,813.81, re- 
sulting in an excess of current liabilities over current assets of 
$69,892.44. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
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nated on November 27, 1969. Respondent was notified by certified 
mail on or about December 17, 1969, of such termination date and 
was informed that if he continued his livestock operations after 
November 27, 1969, without the bond coverage required by the 
Act and the regulations, he would be in violation of section 312 of 
the Act and sections 201.29 and 201.30 of the regulations promul- 
gated thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer, buying and selling 
livestock for his own account, without filing and maintairing a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


4, Respondent, in connection with his operations as a dealer, 
during the period from January 27, 1970, to February 27, 1970, 
in 9 separate transactions as set forth in paragraph IV of the 
Complaint, purchased livestock in commerce and failed to pay, 
when due, the full amount of the purchase price for such livestock. 


5. Respondent, on or about February 27, 1970, purchased 65 
head of livestock, in commerce, at the Trainor Livestock Sales 
stockyard, Clinton, Illinois, and in purported payment therefor 
issued a check in the amount of $3,763.51, which check was re- 
turned unpaid by the bank upon which it was drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such check was drawn. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated section 312(a) of the Act, 
supra, and section 201.43(b) of the regulations (9 CFR 201.43- 
(b)). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


1. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they were drawn to pay such 
checks or drafts; and 


8. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as he demonstrates 
that he is no longer insolvent and until such time as he complies 
fully with the bonding requirements under the Act and the regu- 
lations. When respondent has demonstrated that he is no longer 
insolvent and has complied with such bonding requirements, a 
supplemental order will be issued in this proceeding terminating 
this suspension after the 60 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,449) 


In re CHESTER OSBORNE. P&S Docket No. 4142. Decided October 
20, 1970. 


Dismissal—Service of cease and desist order not perfected 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented, (7 U.S.C. 181 et 
seq.), a cease and desist order was issued on July 29, 1969, to 
become effective on the sixth day after service upon respondent. 
To date, service of the order has not been accomplished, and re- 
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spondent’s whereabouts are presently unknown. In view of the 
circumstances, complainant has moved that the complaint filed 
in this case be dismissed without prejudice. 


Accordingly, the complaint is hereby dismissed without preju- 
dice. 


(No. 13,450) 


In re CLYDE RUSSELL BURCHELL. P&S Docket No. 4347. Decided 
October 21, 1970. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), an order was issued September 22, 1970, which, in part, 
suspended the respondent as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. Complainant has now recommended that a sup- 
plemental order be issued terminating the suspension of respon- 
dent as a registrant under the Act, as respondent has filed adequate 
bond and is now in compliance with the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of September 22, 1970, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 13,451) 


In re FARMER’S LIVESTOCK YARD, INC. P&S Docket No. 4333. 
Decided October 21, 1970. 


Market agency—Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from failing to pay or remit when 
due for livestock purchased or sold on consigment and issuing insufficient 
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funds checks in payment of such livestock, and is suspended as a regis- 
trant under the act for a period of 30 days and thereafter until no 
longer insolvent. 


James E. Andrews for complainant. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), respondent failed to file an answer to the complaint and did 
not file exceptions to the hearing examiner’s recommended decision 
based on the default in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The order 
shall become effective on the sixth day after service of a copy upon 
respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. It was instituted by a 
complaint filed on June 25, 1970, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint alleges that the respondent was an 
operator of a posted stockyard, whereas it bought and sold live- 
stock on a commission basis and for its own account, and was a 
registered dealer and market agency, and that respondent violated 
certain provisions of the Act and the Regulations issued pursuant 
thereto by reason of the activities set forth therein. 


Copies of the complaint and the Rules of Practice were served 
on respondent by mail on June 25, 1970, and a certified mail re- 
ceipt acknowledged delivery to respondent on June 29, 1970. Re- 
spondent was notified in writing that, in accordance with the ap- 
plicable Regulations, an answer should be filed within 20 days 
following receipt of the complaint, and that failure to file an 
answer denying the specific allegations in the complaint and re- 
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questing an oral hearing would constitute admission of such al- 
legations and waiver of a hearing. Respondent has filed nothing. 


On August 6, 1970, complainant filed a recommendation that, 
because of respondent’s failure to file a timely answer, it be found 
to have violated the Act and the Regulations issued thereunder, 
as charged, and that an appropriate order be entered against it. 
The Hearing Examiner, John G. Liebert, to whom the proceeding 
has been assigned, issues this recommended decision without fur- 
ther investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. Farmer’s Livestock Yard, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Hattiesburg, Mississippi. 


2. Respondent, at all times material herein, was: 


(a) Engaged in the business of conducting and operating 
the Farmer’s Livestock Yard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(b) Engaged in the business of buying and selling livestock 
on a commission basis at the stockyard and buying and selling live- 
stock in commerce for its own account; and 


(c) Registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce, and as a market agency to 
buy and sell livestock in commerce. 


8. Respondent’s current liabilities presently exceed its current 
assets. As of May 13, 1970, respondent had current liabilities 
totaling $140,245.56 and current assets totaling $47,690.52, re- 
sulting in an excess of current liabilities over current assets of 
$92,555.04. 


4. Respondent, during the period from January 27, 1970, 
through May 138, 1970, failed to maintain and use properly its 
custodial account for shippers’ proceeds, thereby endangering the 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock in that: 


(a) As of January 27, 1970, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $14,556.70, and had, to offset said checks, cash in 
said bank account in the amount of $201.23, no deposits in transit, 
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and no current proceeds receivable resulting in a deficiency of 
$14,355.47 in funds available to pay shippers’ proceeds. 


(b) As of May 18, 1970, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the amount 
of $48,548.15, and had, to offset said checks, cash in said bank ac- 
count in the amount of $1,652.80, no deposits in transit, and no 
current proceeds receivable, resulting in a deficiency of $46,895.35 
in funds available to pay shippers’ proceeds. 


5. Respondent, in connection with its operations as a dealer, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the accounts upon which such checks were drawn. 


Check Date of Amount of Purchased At 
Number Check Check or From 
1970 

5129 April 10 $ 5,609.00 George County Stockyard, 
Lucedale, Mississippi 

8714 April 15 1,864.50 Washington County Stockyard, 
Chatom, Alabama 

3724 April 15 113.02 ” - ca 

3674 April 15 886.35 . = - 

3778 April 28 5,733.09 es ” = 

5233 April 17 15,515.39 Jefferson County Stockyard, 
Fayette, Mississippi 

5243 April 17 8,693.20 Mississippi Livestock Producers 

Ass’n 

Jackson, Mississippi 

5238 April 17 4,304.39 Southwest Stockyard, 
Port Gibson, Mississippi 

5240 April 17 2,379.50 Lincoln County Stockyard, 
Brookhaven, Mississippi 

5297 April 22 6,517.88 Mississippi Livestock Producers 

Ass’n., 


Jackson, Mississippi 


6. Respondent, on or about the dates and in the transactions 
specified in Finding of Fact 5 above, purchased livestock in com- 
merce and failed to pay, when due, the full amount of the purchase 
price for such livestock. 


7. Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth below, and in divers other transactions on such dates, 
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issued checks in purported payment of the net proceeds resulting 
from the sale of livestock consigned on a commission basis, which 
checks were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on deposit 
in the account upon which such checks were drawn. 


Check Date of 

Number Sale Amount 
3661 April 8, 1970 $1,212.09 
3708 April 15, 1970 1,825.72 
8715 April 15, 1970 924.36 
3755 April 22, 1970 3,240.30 
8773 April 22, 1970 568.01 
8774 April 22, 1970 803.66 


8. Respondent, in connection with its operations as a market 
agency in commerce, on or about the dates and in the transactions 
specified in Finding of Fact 7 above, sold livestock at the stock- 
yard on a commission basis and failed to pay, when due, to the 
consignors the net proceeds derived from such sales. 


9. Respondent, during the period from January 1, 1970, to May 
18, 1970, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in its busi- 
ness under the Act, in that respondent failed to keep and maintain 
(1) a general ledger of accounts showing assets, liabilities, income, 
expenses and net worth, (2) a daily record of livestock bought and 
sold on a dealer basis, and (8) periodic reconciliation of its bank 
accounts. 


PROPOSED CONCLUSIONS 


The failure of respondent to file an answer constitutes an ad- 
mission of the material allegations of fact in the complaint. They 
have been adopted as the Proposed Findings of Fact herein (9 
CFR 202.9(c)). 


Since respondent’s current liabilities exceed its current assets, 
it is insolvent within the meaning of the Act (7 U.S.C. 204), as 
charged. In re Southern Buyers, Inc., 14 A.D. 811 (1955); In re 
Billy T. Adams, 23 A.D. 422 (1964). 


Respondent’s failure to maintain and properly use its custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payments of such portions thereof as were 
due to consignors or shippers of livestock, constitutes violations of 
sections 8307 and 312(a) of the Act (7 U.S.C. 208, 213(a)) and 
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section 201.42 of the Regulations (9 CFR 201.42). In re Henry L. 
Lide and Donald W. Lide, d/b/a Wood County Livestock Auction 
Company, 27 A.D. 1402; In re Gus Grabow, 27 A.D. 1404. 


In connection with its operations as a dealer, respondent’s 
failure to pay, when due, the full amount of the purchase price of 
livestock purchased in commerce constitutes violations of sections 
307 and 312(a) of the Act, supra, and section 201.43(b) of the 
Regulations (9 CFR 201.48(b)). In re Nolan E. Poovey, Jr., 
d/b/a Poovey Cattle Co., 27 A.D. 1512. 


In connection with its operations as a market agency, respon- 
dent’s failure to pay, when due, to consignors the full amount of 
the net proceeds from sales of livestock sold by it on a commission 
basis constitutes violations of sections 307 and 312(a) of the Act, 
supra, and section 201.48(a) of the Regulations (9 CFR 201.48- 
(a)). In re Gus Grabow, supra; In re Fred R. Miller, 27 A.D. 1220. 


Respondent’s failure to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in its 
business constitutes violation of section 401 of the Act (7 U.S.C. 
221). See In re Nolan E. Poovey, Jr., d/b/a Poovey Cattle Co., 
supra. 


It is concluded that respondent should be ordered to cease and 
desist from the aforementioned violations of the Act and the Regu- 
lations, and that it should be suspended as a registrant under the 
Act for a period of thirty days and thereafter until such time as 
it demonstrates solvency and brings its operations into Compliance 
with the Act and the Regulations, as recommended by complain- 
ant. 


PROPOSED ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: 


1. Failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds 
on deposit in the bank accounts on which they were drawn to pay 
such checks or drafts; 
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8. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 


4, Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock in commerce on a commission basis 
and failing to have sufficient funds on deposit in the bank account 
upon which they were drawn to pay such checks when presented 
for payment; and 


5. Failing to pay to consignors, when due, the net proceeds de- 
rived from the sale of consigned livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness under the Act, including, among other things, a general ledger 
of accounts showing assets, liabilities, income, expenses and net 
worth, a daily record of livestock bought and sold on a dealer 
basis, and periodic reconciliations of its bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as it demon- 
strates that it is no longer insolvent and that the deficit in its 
custodial account for shippers’ proceeds has been eliminated. 
When respondent demonstrates that such deficit has been elimi- 
nated and that it is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension, after the 
80 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 18,452) 


In re MAJOR LEWIS, d/b/a MAJoR LEWIS LIVESTOCK AUCTION 
SALES. P&S Docket No. 4294. Decided October 27, 1970. 


Deficit in shippers proceeds account—Sale of consigned livestock to 
employees—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers 
proceeds promptly, permitting employees to purchase livestock con- 
signed to respondent for sale on a commission basis, and issuing untrue 
or incomplete accounts of sale and scale tickets. Respondent is also 
ordered to keep required records. 


Blaine Fielding for complainant. 
Hartje & Hartje, Conway, Ark., for respondent. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on March 5, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on October 6, 1970, in 
which he admits the jurisdictional allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order, with findings of fact and conclusions, 


for the purpose of this proceeding only, based upon the allegations 
contained in the complaint. 


FINDINGS OF FACT 


1. (a) Major Lewis, hereinafter referred to as the respondent, 
is an individual, doing business as Major Lewis Livestock Auction 
Sales, with his principal place of business located at Conway, 
Arkansas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and selling livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to sell livestock in commerce. 


2. Respondent, during the period from July 31, 1969 through 
September 30, 1969, failed to maintain and use properly his cus- 
todial account for shippers’ proceeds, thereby endangering the 
prompt accounting therefor and payments of the portions thereof 
due the owners and consignors of livestock, in that: 


(a) As of July 31, 1969, respondent had outstanding checks 
drawn on his custodial account for shippers’ proceeds in the 
amount of $85,571.24, and had to offset such checks, cash in said 
bank account in the amount of $43,645.17, proceeds receivable in 
the amount of $23,957.27, and no deposits in transit, resulting in 
a deficiency of $17,968.80 in funds available to pay shippers’ pro- 
ceeds. 
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(b) As of September 30, 1969, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $288,474.46, and had to offset such checks, cash in 
said bank account in the amount of $23,352.36, proceeds receivable 
in the amount of $210,555.23, and no deposits in transit, resulting 
in a deficiency of $54,566.87 in funds available to pay shippers’ 
proceeds. 


Such deficiencies were due to respondent’s failure to deposit in 
his custodial account for shippers’ proceeds, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 


3. Respondent, during the period from May 6, 1969 to October 
28, 1969, in five separate transactions, as set forth in paragraph 
III of the complaint, permitted his auctioneer, Wilford C. White, 
to purchase, for his own account, livestock which had been con- 
signed to respondent for sale on a commission basis. 


4, Respondent, during the period from June 3, 1969 to Septem- 
ber 2, 1969, in 25 separate transactions, as set forth in paragraph 
IV of the complaint, in connection with his operations as a market 
agency, issued accounts of sale to consignors of livestock which 
failed to show the names of the purchasers of consigned livestock, 
copies of which were retained as part of respondent’s books and 
records. 


5. Respondent, during the period from June 3, 1969 to Septem- 
ber 2, 1969, in 15 separate transactions as set forth in paragraph 
V of the complaint, in connection with purchases of consigned 
livestock by respondent for the purposes of market support, issued 
accounts of sale which failed to disclose that respondent was the 
actual buyer of such livestock, copies of which were retained as 
part of respondent’s books and records. 


6. Respondent, on September 23, 1969, issued to consignors of 
livestock incomplete scale tickets which failed to set forth all in- 
formation required by the regulations, in that such scale tickets 
did not show the date of the weighings, or the name or initials of 
the person who weighed the livestock, copies of which were re- 
tained as part of respondent’s books and records. 


7. During the period from January 1, 1969 to September 26, 
1969, respondent failed to keep and maintain accounts, records 
and memoranda that fully and correctly disclose all transactions 
involved in his business under the Act, in that he failed to keep 
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and maintain a general ledger of accounts showing assets, liabili- 
ties and net worth, a daily record of livestock bought, sold or other- 
wise disposed of each business day and the prices paid or re- 
ceived therefor, and reconciliations of custodial and general bank 
accounts at reasonable and current intervals. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and section 201.57(a) of the regula- 
tions (9 CFR 201.57 (a) ). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated sections 307 and 312(a) 
and 401 of the Act (7 U.S.C. 208, 218, 221), and section 201.43 (a) 
the regulations (9 CFR 201.49, 201.73-1). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.49 and 201.73-1 of 
the regulations (9 CFR 201..49, 201.73-1). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the order set forth 
below and complainant has recommended that such order be is- 
sued, the order will be issued. 


ORDER 


Respondent, his agents and employees, shall cease and desist 
from: (1) failing to deposit in his “Custodial Account for Ship- 
pers’ Proceeds” within the time prescribed by section 201.42(c) 
of the regulations (9 CFR 201.42(c)) an amount equal to the 
proceeds receivable from sales of consigned livestock; (2) failing 
to otherwise maintain his “Custodial Account for Shippers’ Pro- 
ceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42); (3) permitting auctioneers and 
other employees of respondent engaged in the actual conduct of 
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auction sales to purchase livestock out of consignment for any 
purpose of their own accounts; (4) issuing accounts of sales which 
fail to show the true and correct names of the buyers of consigned 
livestock; and (5) issuing scale tickets which fail to contain all 
information required by the regulations. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including a general ledger of accounts show- 
ing assets, liabilities and net worth, a daily record of livestock 
bought, sold or otherwise disposed of each business day and the 
prices paid or received therefor, and reconciliations of custodial 
and general bank accounts at reasonable and current intervals. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 13,453) 


In re BoB LOGGINS, LARRY LOGGINS, RONNY LOGGINS, and RANDY 
PARKER, d/b/a LOGGINS MEAT COMPANY. P&S Docket No. 
4295. Decided October 27, 1970. 


Packer—Failure to deliver—Forum—Cease and desist 


Respondents are ordered to cease and desist from failing to comply with 
the terms of contracts or agreements entered into in the normal course 
of their business as a packer with respect to the purchase or sale of 
meat or meat food products in commerce. As to respondents’ contention 
that there is no jurisdiction here because they have been sued for their 
actions herein involved, this is not a proceeding for the ordering of 
reparation to be paid but is a disciplinary proceeding under the act 
and is brought in vindication of the public interest regardless of the 
outcome of court action. 


Dona Kahn for complainant. 
Ben Goodwin and Jim Lewis, Tyler, Texas, for respondents. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), respondents 
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were charged with violating section 202(a) of the act by engaging 
in the unfair practice of refusing to deliver three of four loads of 
boned beef which they had agreed to sell and deliver in interstate 
commerce. Respondents filed an answer and a hearing was held 
in Tyler, Smith County, Texas, before Jack W. Bain, Chief Hear- 
ing Examiner, United States Department of Agriculture. 


The hearing examiner issued a recommended decision to the 
effect that respondents had violated the act as charged and a pro- 
posed order to the respondents that they cease and desist there- 
from. Respondents did not file exceptions thereto. 


In view of the foregoing and upon consideration of the entire 
record, the recommended decision of the hearing examiner is 
adopted as the final decision herein. The proposed order of the 
hearing examiner is adopted as the final order herein except that 
the sentence fixing an effective date is deleted. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on March 6, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondents were charged with refusing 
to deliver three of four loads of boned beef which they had agreed 
to sell and deliver in interstate commerce in the normal course of 
their business as a packer, and a hearing was set for Tyler, Texas, 
on April 29, 1970, unless hearing was waived. 


Respondents filed an answer on March 25, 1970, denying any 
agreement to sell, demanding that they be furnished a copy of the 
alleged agreement, asserting that “if there was any complaint,” 
it had been waived by the buyer in filing a suit for damage in a 
State District Court in Smith County, Texas, and asking that 
after hearing the complaint be dismissed. 


An oral hearing was held in Tyler, Smith County, Texas, on 
April 29 and 30, 1970, before Jack W. Bain, Chief Hearing Ex- 
aminer, Department of Agriculture. Mrs. Dona Kahn, attorney, 
of the Office of the General Counsel of the Department, appeared 
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for complainant. Ben Goodwin and Jim Lewis, attorneys, of Tyler, 
appeared for respondents. Complainant called five witnesses and 
introduced 20 exhibits in evidence. Respondents called two wit- 
nesses. The transcript contains 160 pages. 


After the hearing, complainant filed suggested findings of fact, 
etc., on June 5, respondents filed a brief on July 21, and complain- 
ant replied on August 5, 1970. 


PROPOSED FINDINGS OF FACT 


1. The respondents, Bob Loggins, Larry Loggins, Ronny Log- 
gins, and Randy Parker, are partners doing business as Loggins 
Meat Company, with their principal place of business located at 
1908 East Erwin Street, Tyler, Texas. 


2. Respondents are, and were at all times material herein, en- 
gaged in the business of manufacturing and preparing meats and 
meat food products for sale or shipment in interstate commerce, 
and were and are a packer within the meaning and subject to the 
provisions of the Act. 


3. In the usual course of business in the trade, after telephone 
conversations in which the terms were arranged through the 
broker and “Confirmation No. 4688 . . . Date January 15, 1969,” 
respondents agreed to sell to Blue Star Foods Inc., Council Bluffs, 
Iowa, and Blue Star agreed to buy, “‘4 loads (40,000 Ibs. each) .... 
Boxed Frozen and Fresh Certified Boneless Beef 53¢ C.A.F. Coun- 
cil Bluffs. . .. U.S. Cutter and Better—Well blended in Boxes— 
85% chemical lean and made in accordance with the U.S.D.A. 
Specifications for beef with natural juices (See schedule B. J. 
October 1968.).... GOVERNMENT SEALED .... Via Truck 
.... Draw Draft: Council Bluffs Savings Bank .... 2 loads week 
of 1/27/69 & 2 loads week of 2/3/69 .... Per: J. C. Sullivan.... 
UNITED BROKERS, INC. .... Acting As Brokers Only .... 
Please Report Any Errors Immediately.” 


4. Respondents shipped one load on January 29, 1969 in partial 
compliance with the contract, received payment therefor as called 
for in the contract, but refused to make any further shipments or 
any attempt to comply further with the contract. 


PROPOSED CONCLUSIONS 


Respondents’ defense is principally that there is no jurisdiction 
here because respondents have been sued for their actions here 
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involved, and because they were not obligated to “fill an order” to 
deliver. 


The answer to the first claim is that this is not a reparation 
proceeding where an order for payment is sought. Here, Blue Star 
Foods, Inc., is not asking that respondents make it whole for 
losses resulting from respondents’ nonperformance. The question 
is whether respondents should be restrained from engaging in a 
practice considered injurious to the system of livestock marketing 
in this country. As was said of a similar situation in In re Denver 
Boneless Beef Co., Inc., 29 A.D. 431, at page 444: “This, of course, 
is not a proceeding for the ordering of reparation to be paid by 
respondent. It is a disciplinary proceeding under Title II of the act 
and is brought in vindication of the public interest regardless of 
the outcome of the court litigation.” 


As to respondents’ second claim, it would be difficult to imagine 
a situation in which a cease and desist order would be more appro- 
priate than the one here presented. In the meat industry, where 
production areas and sellers are often far away from purchasers, 
the product is highly perishable, and most transactions are made 
initially by telephone, there would be chaos if buyer and seller did 
not lend some importance to fulfilling their sales and purchase 
commitments, due to changes in the market or any other reason 
(Transcript, pages 101-102). It is certainly unfair for a seller in 
Texas to lead a buyer in Iowa to believe it will receive four loads 
of meat, and then decide not to deliver three of the loads because 
the seller would lose money on them. And when the sellers con- 
sider that they are not obligated to “fill an order” and are not 
bound by an “oral agreement” (Transcript, pages 139-141, 143- 
144, 150-151) confirmed in writing, they should be ordered to 
cease and desist from the unfair practice. The order set out below 
should be issued. 


Much of the testimony relates to the fact that the purchase in- 
volved here was to fill a Government contract. This illustrated the 
trouble caused the purchaser by respondents’ refusal to deliver, 
and might be very material if this were a reparation proceeding, 
but it is considered of no more importance here than if no Govern- 
ment contract had been involved. 


PROPOSED ORDER 


Respondents shall cease and desist from failing to comply with 
the terms of contracts or agreements entered into in the normal 
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course of their business as a packer with respect to the purchase 
or sale of meat or meat food products in commerce. 


This order shall become effective on the sixth day after service 
hereof on respondent partnership. 


Copies hereof shall be served on the parties. 


(No. 13,454) 


In re HAROLD G. KORNBRUST. P&S Docket No. 4346. Decided Octo- 
ber 27, 1970. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without proper 
bond coverage. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 29, 1970, by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


On September 21, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations of the complaint. Complainant has 
stated that the suspension of respondent is not necessary to ef- 
fectuate the purposes of the Act, inasmuch as respondent is now in 
compliance with the bonding requirements of the Act and the reg- 
ulations, and has recommended that the cease and desist order 
consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Harold G. Kornbrust, hereinafter referred to as the re- 
spondent, is an individual whose address is RFD +1, Marceline, 
Missouri 64658. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based on the volume of business transacted as a dealer dur- 
ing the period January 1, 1968, through December 31, 1968, re- 
spondent was required, under the Act and the regulations, to in- 
crease from $5,000 to $6,000, the amount of bond or bond equiva- 
lent maintained by him to secure performance of his dealer ob- 
ligations. Respondent was notified by certified mail on or about 
October 6, 1969, of the required increase in his bond coverage. 
Notwithstanding such notice, respondent continued to engage in 
the business of a dealer buying and selling livestock in commerce 
for his own account, without furnishing the required additional 
bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the reg- 
ulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 13,455) 


In re L. M. SELF, d/b/a SELF LIVESTOCK Co. P&S Docket No. 4339. 
Decided October 28, 1970. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on October 2, 1970, suspending respon- 
dent as a registrant under the Act until such time as he complied 
fully with the bonding requirements under the Act and the regu- 
lations. Complainant has now recommended that a supplemental 
order be issued terminating the suspension of respondent as a 
registrant under the Act for the reason that respondent has fully 
complied with the bonding requirements under the Act and the 
regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of October 2, 1970, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served upon the parties. 


(No. 13,456) 


In re HENRY MARTIN, JR., ROBERT H. MARTIN, and THOMAS E. 
MARTIN. P&S Docket No. 4389. Decided October 29, 1970. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to pay when due for livestock purchased in 
commerce and issuing insufficient funds checks in payment for such 
livestock. 


Jerome S. Ducrest for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.). The Complaint filed by the Administrator, Packers and 
Stockyards Administration, on October 23, 1970, charges that re- 
spondents violated various provisions of the Act and the regula- 
tions. In an answer filed on October 23, 1970, respondents admit 
the jurisdictional allegations in the Complaint and submit to the 
jurisdiction of the Secretary in the matter, neither admit nor deny 
the remaining allegations, waive oral hearing and the report of 
the Hearing Examiner and, for the purposes of this proceeding 
only, consent to the issuance of a specified order, with findings of 
fact and conclusions based upon the allegations contained in the 
Complaint as the findings of fact and conclusions of the Secretary, 
requiring them to cease and desist from the practices complained 
of in the Complaint. Complainant has recommended that the order 
consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Henry Martin, Jr., Robert H. Martin, and Thomas E. 
Martin, hereinafter referred to as the respondents, are, and at all 
times material herein were, partners, d/b/a Cadwell, Martin Meat 
Company, with their principal place of business located at P. O. 
Box 632, Hanford, California 93230. 


(b) Respondents are, and at all times material herein were, 
engaged in the business of buying livestock for purposes of 
slaughter. 


(c) Respondents are, and at all times material herein were, 
a packer within the meaning and subject to the provisions of the 
Act. 


2. Respondents, on or about the 12 dates and in the 28 transac- 
tions specified in the Complaint, in connection with their opera- 
tions subject to the Act, purchased livestock and failed to pay, 
when due, the full purchase price for such livestock. 


3. Respondents, in commerce, during the months of January 
and February, in connection with their livestock purchasing op- 
erations subject to the Act, regularly and consistently purchased 
livestock and failed to pay for such livestock when payment was 
due. Respondents, as of the date of the issuance of the Complaint 
and Notice of Hearing had failed to pay for livestock purchases 
made by them in an amount totaling at least $274,647.14. 
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4. Respondents, in connection with their livestock operations 
subject to the Act, on or about the 2 dates and in the 2 transac- 
tions specified in the complaint, purchased livestock and in pur- 
ported payment therefor issued checks which were returned un- 
paid by the bank upon which they were drawn because respon- 
dents did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, and 4 
hereof, respondents have violated section 202(a) of the Act (7 
U.S.C. 192(a)) and section 201.43(b) of the regulations (9 CFR 
201.48 (b)). 


Inasmuch as respondents have consented that an order be issued 
requiring them to cease and desist from the practices complained 
of in the Complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondents Henry Martin, Jr., Robert H. Martin, and Thomas 
E. Martin, individually and as partners with each other or with 
other persons, shall cease and desist from: 


(1) failing to pay, when due, the full purchase price 
of livestock purchased in commerce; and 


(2) issuing checks, or drafts, in payment for livestock 
purchased, in commerce, without having and maintaining suf- 
ficient funds on deposit in the bank account on which they were 
drawn to pay such checks, or drafts, when presented for payment. 


This order shall become effective on the first day after service 
upon the respondents. Copies hereof shall be served upon the par- 
ties. 


(No. 13,457) 


In re WARREN HOOTEN, d/b/a H&H CATTLE COMPANY. P&S Docket 
No. 4343. Decided October 29, 1970. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from issuing insufficient funds checks in payment of live- 
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stock purchased and failing to pay when due the full purchase price of 
such livestock. 


James E. Andrews for complainant. 
Monte J. Tillis, Jr., Bartow, Fla., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 22, 1970, by the Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On October 2, 1970, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and conclu- 
sions, for the purposes of this proceeding only, based upon the 
allegations contained in the Complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Warren Hooten, d/b/a H&H Cattle Company, hereinaf- 
ter referred to as the respondent, is an individual whose address 
is Wauchula, Florida 33878. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
during the period from December 3, 1969, to December 16, 1969, 
in 4 separate transactions as set forth in paragraph II of the Com- 
plaint, purchased livestock in commerce and in purported pay- 
ment therefor issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 
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8. Respondent, on or about the dates and in the transactions 
specified in paragraph II of the Complaint, purchased livestock in 
commerce and failed to pay, when due, the full amount of the pur- 
chase price for such livestock. 


4. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business under 
the Act in that respondent failed to keep and maintain (1) a cash 
receipts and cash disbursements journal; and (2) a purchase and 
sales journal. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 218(a)) and section 201.43(b) of the regulations (9 
CFR 201.48 (b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they were drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Act, including among others, a cash receipts 
and cash disbursements journal, and a purchase and sales journal. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 13,458) 


In re BURLISON PACKING COMPANY. P&S Docket No. 4277. De- 
cided October 29, 1970. 


Packer—Failure to pay when due—Express credit agreement not 
established—Cease and desist 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. Respondent 
failed to establish the existence prior to purchase of an agreement for 
delayed payment. 


Kenneth H. Vail and James S. Krzyminski, for complainant. 
Clyde Fillmore, Wichita Falls, Texas, for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), against respondent, a 
packer under the act, for failure to pay when due the full pur- 
chase prices for livestock purchased in commerce. Respondent 
filed an answer and a hearing was held in Wichita Falls, Texas, 
before Dorothea A. Baker, Hearing Examiner, United States De- 
partment of Agriculture. 


The hearing examiner issued a recommended decision to the ef- 
fect that respondent had violated the act as charged and a pro- 
posed order to respondent that it cease and desist therefrom. Re- 
spondent did not file exceptions thereto. 


In view of the foregoing and upon consideration of the entire 
record, the recommended decision and order of the hearing ex- 
aminer are adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed January 26, 1970, by the Administrator, Packers and Stock- 
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yards Administration, United States Department of Agriculture. 
The complaint charges that the respondent-corporation, in connec- 
tion with its operations as a packer, on certain dates and in speci- 
fied transactions, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


Respondent, in its answer filed March 9, 1970, inter alia, ad- 
mitted jurisdiction; denied that it had violated the act; alleged 
that all its “transactions were negotiated before purchase”; that 
there was an “understanding” clear to both parties as to how pay- 
ment was to be handled; and, that all the accounts had been satis- 
fied in full. 


Oral hearing was held at Wichita Falls, Texas, on May 27, 1970. 
Dorothea A. Baker, Office of Hearing Examiners, United States 
Department of Agriculture, presided. Complainant was repre- 
sented by Kenneth H. Vail, Esq., and James S. Krzyminski, Esq., 
both of the Office of the General Counsel, United States Depart- 
ment of Agriculture. Respondent was represented by Clyde Fill- 
more, Esq., Wichita Falls, Texas. Six witnesses testified on behalf 
of complainant; respondent called one witness. 


At the oral hearing, the parties stipulated to the factual allega- 
tions of paragraph II of the complaint, as follows: 


Respondent, in connection with its operations as a packer, pur- 
chased livestock in commerce as set forth below: 


Date of No. of Amount of 
Purchase Head Purchase Date Paid Purchased From 


July 22, 1969 24 $6,010.88 Aug. 6, 1969 Waurika Auction Sale 
Waurika, Oklahoma 

July 31, 1969 29 4,573.99 Aug. 11, 1969 Ranger Livestock 
Auction Company, 
Ranger, Texas 

Aug. 12, 1969 28 5,824.64 Aug. 25, 1969 Waurika Auction Sale 
Waurika, Oklahoma 

Sept. 2, 1969 29 5,246.86 Sept. 12, 1969 Waurika Auction Sale 
Waurika, Oklahoma 

Sept. 4, 1969 34 6,464.21 Sept. 12, 1969 Ranger Livestock 
Auction Company, 
Ranger, Texas 

Sept. 4, 1969 2 608.04 Sept. 15, 1969 Seymour Stockyards 
Co., Seymour, Texas 

Oct. 7, 1969 82 7,066.35 Oct. 18, 1969 Waurika Auction Sale 
Waurika, Oklahoma 
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Date of No. of Amount of 
Purchase Head Purchase Date Paid Purchased From 


Oct. 9, 1969 17 3,542.87 Oct. 20, 1969 Ranger Livestock 
Auction Company, 
Ranger, Texas 


Oct. 9, 1969 14 2,583.52 Oct. 20, 1969 Seymour Stockyards 
Co., Seymour, Texas 


Also, the following facts were stipulated to by the parties: 


Date of No. of Amount of 
Purchase Head Purchase Purchased From 


Sept. 20, 1969 12 $2,205.91 Mineral Wells Stockyards Co., 
Mineral Wells, Texas 


Sept. 30, 1969 15 2,664.42 Waurika Auction Sale 
Waurika, Oklahoma 

Oct. 18, 1969 25 5,187.95 Mineral Wells Stockyards Co., 
Mineral Wells, Texas 

Oct. 23, 1969 18 2,825.94 Ranger Livestock Auction Company, 
Ranger, Texas 


Oct. 238, 1969 14 1,075.10 Seymour Stockyards Co., 
Seymour, Texas 


The dates of payment for the last mentioned 5 purchases were not 
stipulated to. 


In due course, the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. Respondent-corporation has its principal place of business 
located at Wichita Falls, Texas, and at all times material herein, 
was engaged in the business of buying livestock in commerce for 
purposes of slaughter and was a packer within the meaning of, 
and subject to, the provisions of the Act. 


2. During the period from July 22, 1969, through October 23, 
1969, the respondent purchased livestock in commerce and paid 
for same as detailed in the transactions set forth, infra: 
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8. With respect to the five different transactions transpiring 
with the Waurika Auction Sale stockyard, a posted stockyard un- 
der the Act, the respondent did not pay for such livestock for an 
average of 17 days after purchase; in the four separate transac- 
tions with the Ranger Livestock Auction Company, a posted stock- 
yard under the Act, the respondent did not pay for such livestock 
for an average of 12 days after purchase. With regard to the three 
purchase transactions detailed above from the Seymour Stock- 
yards Co., a posted stockyard under the Act, the respondent did 
not pay for such livestock for an average of 11 days after pur- 
chase; and, in connection with its two purchases from the Mineral 
Wells Stockyards Company, a posted stockyard under the Act, 
the respondent did not pay for the purchases for an average of 28 
days after purchase. 


4, In the transactions set forth above in findings 2 and 3, the re- 
spondent failed to pay when due, the full purchase price of such 
livestock. 


5. With respect to the transactions set forth in paragraphs 2 
and 3, above, the sellers had not agreed to extend credit for the 
periods of time taken by respondent to pay for the purchases at 
the respective markets, and the preponderance of the reliable, 
creditable, and probative evidence fails to establish the existence 
of any express agreement (or agreements), made before the pur- 
chases of the livestock, between the respondent and the parties 
as to credit arrangements. 


6. The failure of a buyer to promptly pay for livestock pur- 
chased in commerce endangers the prompt payment of the net 
proceeds from the sale to the shipper or consignor and interferes 
with and endangers the orderly flow of livestock to market. 


PROPOSED CONCLUSIONS 


Initially, it is observed that there is no material dispute as to 
the factual allegations relating to the purchase transactions, as 
more specifically set forth in paragraphs 2 and 3, supra. 


However, the respondent contends that it did not make prompt 
payment for the purchases because there were express oral agree- 
ments between the parties, entered into before the purchase of the 
livestock to the effect that, “it was not necessary that the purchase 
price for said livestock be paid at the date of purchase or at any 
particular subsequent date thereto, but only that the same be 
paid within a reasonable time.” Respondent further urges that 
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such agreements were disclosed on its ledger sheets by notations 
indicating the number of cattle purchased and the date the check 
was to be mailed. 


In essence, the complainant maintains that no express credit 
agreements existed as provided for by Section 201.43(b) of the 
pertinent regulations. Section 201.48 of the regulations was 
amended, effective March 15, 1964, specifically for the purpose of 
establishing a uniform rule regarding payment for livestock pur- 
chased by packers, market agencies, and dealers consistent with 
(1) the established custom that sales of livestock are on a cash 
basis, and (2) the provisions of § 201.43 of the regulations prior 
to such amendment under which market agencies selling livestock 
on a commission basis transmit or deliver net proceeds to shippers 
before the close of the next business day following the sale of the 
shippers’ livestock. 29 F.R. 1795 (1964). 


The aforementioned section of the regulations is explicit in 
that it requires, among other things, that a packer-purchaser shall 
effectuate full payment “before the close of the next business day 
following the purchase of livestock and the determination of the 
amount of the purchase price, * * * unless otherwise expressly 
agreed between the parties before the purchase of the livestock. 
Any such agreement shall be disclosed in the purchaser’s records 
and on the accountings or other documents issued by the pur- 
chaser relating to the transaction.” (Emphasis added). 


It is rudimentary that for there to be an agreement, as to pay- 
ment or credit arrangements, a meeting of the minds must have 
occurred as to both parties. Moreover, the applicable regulations 
require that such agreement must not only be made prior to the 
purchase of the livestock but also it must be disclosed in the 
records of the purchaser. Needless to say, such requisites for 
exception from the general rule of prompt payment are not met 
by unilateral slow payment practices on the part of a buyer. 


One of the fundamental and most significant purposes of the 
Packers and Stockyards Act, and the regulations issued there- 
under, is to insure that there is an orderly and well-regulated 
system of marketing livestock throughout the nation. Such a 
system can only be attained under a standard requiring prompt 
and strict accounting for the purchase price of livestock by market 
agencies selling the livestock on a commission basis and buyers 
alike. In an effort to achieve this objective, the Act and the regu- 
lations require market agencies acting in a representative capacity 
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on behalf of absent shippers and consignors to maintain a solvent 
financial condition, to provide adequate bond coverage to insure 
the performance of their obligations, and, perhaps most impor- 
tantly, to transmit to the shipper or consignor of the livestock 
the net proceeds from the sale of his livestock before the close 
of the next business day following the sale. The failure of a buyer 
to promptly pay for livestock purchased in commerce is an unfair 
practice because it endangers the prompt payment of the net pro- 
ceeds from the sale to the shipper or consignor and interferes with 
and endangers the orderly flow of livestock to market. 


The issue in this case is whether or not an express credit agree- 
ment (or agreements) existed prior to the purchase of the live- 
stock which was disclosed in the purchaser’s records and on the 
accountings or other documents issued by the purchaser relating 
to the transactions. 


The only pertinent evidence of record to resolve this issue con- 
sists of the testimony of four of complainant’s witnesses and of 
the testimony of respondent’s corporate owner. None of the docu- 
mentary evidence significantly bears upon this point and the testi- 
mony of Mr. Stricklin, a marketing specialist who conducted the 
investigation, is no more illuminating because although he testified 
that, in the course of his investigation he interrogated the various 
auction market operators as to whether or not there was an ex- 
press agreement (or agreements), he did not check the records of 
the respondent. 


The substance of the testimony of three of complainant’s four 
witnesses (i.e. Mrs. Waldrup, Mrs. Thomas, and Mrs. Burkhalter) 
in this connection was to the effect that they knew of no express 
credit arrangements with respondent (and reasonable inference 
would be that had such agreements existed, they would have 
known) ; that payment was expected within 72 hours or when 
the cattle was purchased and received; that they knew of no 
instances where credit had been extended; and, that they were 
no longer doing business with respondent. The respondent would 
discredit the testimony of the aforesaid three witnesses because 
they were “bookkeepers”, and, allegedly, would not have known 
of credit agreements, had such eixsted. We are unable to agree. 
Reason dictates, and an overall evaluation of the testimony indi- 
cates, that had respondent been extended credit such witnesses 
would have known of it. Moreover, the testimony of said three 
witnesses reflects that there were no credit arrangements with 
anyone. Another witness for complainant, Paul D. Hammons, was 
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less specific as to when payment was expected—indicating that 
it was a “reasonable amount of time” and that he still did business 
with respondent. The trier of fact had the opportunity to observe 
the witnesses, their demeanor, and manner of testimony. With 
respect to the testimony of Mr. Hammons, the trier of fact is un- 
able to be persuaded one way or another. His hesitancy in deny- 
ing an express credit agreement and his obvious reluctance to 
admit one, are perhaps understandable inasmuch as he still trades 
with respondent. In any event, one can glean from his testimony 
that it was not unusual for respondent to take up to a week or 
ten days to pay for cattle purchased. However, this practice did 
not appear to be the result of an express credit agreement, but 
rather from habitually slow payment practices of the respondent. 
Section 201.43 of the Regulations requires an express agreement, 
not implied nor impressed on the seller by virtue of circumstances. 
The fact that Mr. Hammons had to wait up to ten days for pay- 
ment does not make an agreement, 


The testimony of Mr. Burlison, respondent’s only witness, may 
be regarded as directly contradictory to the first three witnesses 
and not in full accord with the testimony of Mr. Hammons. The 
substance of Mr. Burlison’s testimony was to the effect that he 
had conversations which comprised an agreement (or agreements) 
with the “owners” of the various market operators. Mr. Burlison 
further testified that such agreements were reached prior to the 
purchase of the livestock and, generally, were to the effect that 
respondent informed the other parties that he would not pay for 
the livestock for two to ten days after purchase. A conflict of 
evidentiary fact, such as this is within the province of the trier 
of fact to resolve. In arriving at our findings that no express credit 
agreement (or agreements) existed prior to the purchases, here 
involved, and, that no such agreements were disclosed on the 
purchaser’s records, we have carefully considered, among other 
things, the following. Mr. Burlison’s testimony, in addition to 
being self serving, was premised on alleged conversations with 
individuals, none of whom was present to testify. The respondent 
could well have called as witnesses (or requested subpoenas) 
those parties with whom the alleged conversations and agreements 
took place. Instead the respondent seeks to take the complainant 
to task for failing to call them. This is unreasonable. Respondent 
seeks to bring itself within the exception to the general rule 
requiring prompt payment and, as such, has the duty of establish- 
ing those facts which would entitle it to such exception. In the 
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instant case, credible witnesses of the complainant testified that 
they knew of no such agreements and that they no longer did 
business with respondent, in some instances because of his late 
payment practices. In other words, if the respondent had had 
an express credit agreement (or agreements) with the parties 
involved, it would have been a simple matter to have had cor- 
roborating testimony or other evidence to that effect. However, 
the greater weight of evidence is to the contrary. Accordingly, we 
have accorded less than full credence to the testimony of respon- 
dent’s witness. We are compelled to find that no such credit 
agreements existed. 


We have also carefully considered Mr. Burlison’s testimony that 
such alleged agreements were reflected on ledger cards. Again, 
however, respondent failed to produce any such ledger cards, or 
indeed any records, which would substantiate this testimony. In 
a matter as important as this, prudency would have dictated that 
if such records, in fact, existed, that they would have been made 
a part of the evidence by respondent. 


Although not specifically mentioned, all other contentions of 
respondent have been duly considered, including the one that the 
complainant in some way was attempting to regulate the terms 
of credit agreed upon between the livestock seller and respondent. 
The complaint herein is not an attempt to regulate credit terms 
but merely deals with respondent’s failure to comply with the 
prompt payment requirements. Moreover, we do not view the case 
as raising that issue inasmuch as we find that no express credit 
agreements existed. 


A consideration of the record as a whole establishes that 
the respondent failed to pay for the livestock purchased at the 
posted stockyards involved within the time prescribed by section 
201.43 of the Regulations. The practice engaged in by respondent 
is damaging to the industry and, ultimately, the consumer. Such 
failure to pay promptly constitutes an unfair and deceptive prac- 
tice in violation of section 202(a) of the Act (7 U.S.C. 192(a)) 
and section 201.48(b) of the regulations thereunder (9 CFR 
201.43 (b)). Rosenthal Packing Co., 19 A.D. 971 (1960) ; Award 
Meat Packing Co., 27 A.D. 625 (1968) ; Lonnie R. Wilderspin, 27 
A.D. 915 (1968) ; American Kosher Provisions, Inc., 28 A.D. 1248 
(1969). 


All contentions of the parties presented for the record have been 
considered and, whether or not specifically mentioned herein, any 
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suggestions, requests, etc., inconsistent with this decision are 
denied. 


An order should be issued requiring respondent to cease and 
desist from its violations. 


PROPOSED ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations as a packer, shall cease and desist from 
failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 
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STAY ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued September 15, 1970, awarding reparation to com- 
plainant against respondent. Subsequently, respondent filed, in 
effect, a motion to reopen the proceeding after default in the filing 
of an answer pursuant to section 47.25 (e) of the rules of prac- 
tice (7 CFR 47.25 (e)). Accordingly, the order of September 15, 
1970, is hereby stayed, pending the issuance of a further order 
in this proceeding. 


(No. 13,460) 


SPADA DISTRIBUTING Co., INC. v. J. M. PEREZ PRODUCE Co., a/t/a 
WESTERN PRE-PAK Co. PACA Docket No. 2-1660. Decided 
October 2, 1970. 


Stay order vacated—Reopening after default, denied—Good cause not 
shown for failure to file timely answer 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued May 7, 1970, awarding reparation to complainant 
against respondent. Subsequently, counsel for respondent filed, in 
effect, a motion to reopen the proceeding after default in the 
filing of an answer pursuant to section 47.25 (e) of the rules of 
practice (7 CFR 47.25 (e)). A stay order was issued May 18, 
1970. 


Respondent’s motion recites that respondent was not served 
with a copy of the complaint but the record of the proceeding 
contains a return receipt card signed by respondent as proof of 
service. 


No other reason is given for not filing a timely answer and the 
proposed defense on the merits that some one other than respon- 
dent purchased and received the produce involved does not appear 
reasonable. 
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The motion to remove the default is denied. The stay order of 
May 18, 1970, is vacated and respondent shall pay the reparation 
awarded by the order of May 7, 1970, within 30 days from the 
date hereof. 







(No. 13,461) 





























FARMERS EXCHANGE, INC. v. HOFF & Co., INc. PACA Docket No. 
2-1605. Decided October 2, 1970. 


Contract—Delivered basis—Failure to establish breach 


Where respondent failed to establish a breach of contract by complainant, 
respondent is liable to complainant for the purchase price of the potatoes 
involved. 


Complainant and respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely formal complaint was filed in which complainant alleges 
that respondent has failed to pay the purchase price of a truckload 
of potatoes purchased on or about June 24, 1969. Complainant 
requests an award of reparation in the amount of $1,540. 


A copy of the formal complaint was served upon respondent. A 
copy of the report of investigation prepared by the Department 
was served upon each party. Respondent filed an answer to the 
complaint denying liability to complainant. 


Although the amount claimed in the complaint exceeded $1,500, 
neither party requested an oral hearing. Accordingly, the short- 
ened method of procedure was followed pursuant to section 47.20 
of the rules of practice. Under this procedure, the verified plead- 
ings of the parties and the information in the report of investiga- 
tion are automatically in evidence. The parties were given the 
opportunity to file additional evidence but did not do so. Neither 
party filed a brief. 














FARMER’S EXCHANGE v. HOFF & CO. 
Cite as 29 A.D. 1180 


FINDINGS OF FACT 


1. Complainant, Farmers Exchange, Inc., is a corporation whose 
address is Onley, Virginia. 


2. Respondent, Hoff & Co., Inc., is a corporation whose address 
is 121-129 Depot Street, Wellington, Ohio. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On or before June 24, 1969, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 400 
100-pound sacks of Irish potatoes at $3.85 per sack, delivered 
to Boyer’s Potato Chips, Rural Valley, Pennsylvania. 


4, On June 24, 1969, complainant shipped 400 100-pound sacks 
of potatoes by truck from loading point in the State of Virginia 
to Boyer’s Potato Chips, Rural Valley, Pennsylvania. 


5. The truckload of potatoes arrived at Boyer’s Potato Chips 
on June 27, and the potatoes were unloaded and placed in its 
warehouse. On July 8, Boyer’s Potato Chips advised respondent 
that chips made from the potatoes had a musty flavor and were 
being returned by its customers. Respondent relayed this informa- 
tion to complainant the same day. 


6. Boyer’s Potato Chips advised respondent that it had dumped 
the chips made from approximately one-half of the truckload and 
also the remaining potatoes. Respondent sent Boyer’s Potato 
Chips a credit memorandum dated October 15, 1969, for the pur- 
chase price. 


7. Respondent has not paid complainant the agreed purchase 
price of $1,540, or any part thereof. 


8. The formal complaint was filed January 29, 1970, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges and respondent admits that the truckload 
of potatoes was sold to respondent on a delivered basis with the 
consignee being Boyer’s Potato Chips, Rural Valley, Pennsylvania. 
Respondent alleges in its answer that complainant breached the 
contract in that the potatoes delivered by complainant were not 
suitable for processing into chips because they were contaminated 
with chlorinated hydrocarbon specifically identified as BHC. Ap- 
parently, it is respondent’s position that there was an express or 
implied warranty the potatoes would be suitable for processing 
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into chips. Complainant seems to agree that such a warranty did 
exist but not that there was a breach. 


The truckload of potatoes was tendered by complainant to re- 
spondent’s customer, Boyer’s Potato Chips. This firm unloaded 
the potatoes which constituted an acceptance for and on behalf 
of respondent. Having accepted the potatoes, respondent became 
liable for the purchase price, less the damages resulting from any 
breach by complainant. Respondent had the burden of proving 
by a preponderance of the evidence both the breach and damages. 


During the investigation of the informal complaint Judd Hoff, 
President of respondent, sent the Department a letter dated 
December 4, 1969. This letter which is attached to the Depart- 
ment’s report of investigation reads in pertinent part as follows: 


“On June 27, 1969 Boyer Potato Chip Co. received a truck 
load of Norchip potatoes shipped from Onley, Virginia by 
Farmers Exchange Inc. on our orders. The load arrived in 
apparent good condition. On processing these potatoes it 
was discovered that they were contaminated with some 
chemical that caused a disagreeable taste in the potato chips. 
It was described as tasting like moldy hay or dried cabbage 
leaves. Farmers Exchange Inc. was immediately notified via 
telephone of this fact; they refused to believe us. Samples of 
potatoes and the potato chips were then submitted to Schiller 
Laboratories, Inc. in Pittsburgh and Pennsylvania State Uni- 
versity, College of Agriculture, Division of Food Science and 
Industry. 


“These reports bear out the fact that the potatoes were 
indeed contaminated with a chemical, chlorinated hydro- 
carbon (Benzine Heptachlor). Photo copies of these reports 
are enclosed. 


“Since it was impossible for Boyer Potato Chip Co. to use 
these potatoes for chipping, we gave them full credit. About 
one-half of the load was processed into chips and then the 
chips picked up and replaced. The other half of the load was 
dumped.” 


The report of the Pennsylvania State University states that an 
analysis of potatoes and potato chips received August 12, 1969, 
revealed a detectable residue of 0.03 ppm BHC in the chips but 
none in the potatoes. The University sent respondent a copy of 
this report by letter dated October 1, 1969, in which it is stated 
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“In our opinion the off-flavor in the potatoes and chips was 
caused by the presence of chlorinated hydrocarbon.” Neither the 
report nor the letter reveal who delivered the samples. The report 
of Schiller Laboratories, Inc., is dated August 29, 1969, and is 
addressed to Mr. Neal Boyer, Boyer’s Potato Chips. It states that 
on August 16, 1969, Boyer’s Potato Chips delivered potatoes, pota- 
to chips, and oil used for frying the chips, for testing to determine 
whether something in the potatoes caused an off-taste in the chips. 
The report contains the following conclusion: 


“From the above tests, it was concluded that the ‘cabbage 
taste’, of which the customers complained, did come from 
the potatoes. Many of the potatoes were unusually green and 
bitter tasting and, if a few of these would get into a batch of 
chips, the taste of the whole batch could be ruined.” 


The report of investigation also includes a letter dated Novem- 
ber 7, 1969, from Walter Stinson, complainant’s Sales Manager, 
to the Department wherein it is stated that the grower of the 
potatoes involved herein insists that no BHC insecticide has been 
used on his farm for 15 years, possibly never. He also states that 
between the date of shipment and the date Hoff complained of the 
potatoes, complainant sold the balance of the grower’s potatoes 
from the same field to various chip manufacturers, including five 
more loads to respondent, and that no complaints were received 
as to them. 


Complainant contends that respondent has failed to prove that 
the potatoes tested by the two laboratories came from the load 
shipped by complainant. We agree. The only evidence on this 
point consists of statements in Hoff’s letter of December 4, 1969, 
which infer the samples of potatoes and chips tested came from the 
load in question. It does not appear that Hoff was present at Rural 
Valley at the time the potatoes arrived or thereafter so he had 
no actual knowledge of the source of such samples. We assume 
that he obtained this information from a person or persons con- 
nected with Boyer’s Potato Chips. Under these circumstances, 
little weight can be given to Hoff’s statements. 


It should also be pointed out that, even if we assume the samples 
tested came from the load in question, the evidence is deficient as 
to how the potatoes were stored by Boyer’s Potato Chips, and 
also as to the quantity of potatoes and chips sent to the labora- 
tories. Such evidence would have a bearing on the weight to be 
given the laboratory results. 
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It is concluded that respondent has failed to establish any breach 
of contract by complainant. Accordingly, the failure of respondent 
to pay complainant the purchase price of $1,540 is in violation 
of section 2 of the act. Reparation should be awarded complainant 
in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,540, with interest thereon 
at the rate of 8 percent per annum from August 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 18,462) 


CRAIG PHELPS, Assignee for the Benefit of Creditors of Lipman- 
Dietz, d/b/a Holiday Specialties Company v. BARNETT PRO- 
DUCE BROKERAGE. PACA Docket No. 2-1299. Decided October 
18, 1970. 


Denial of petition for rehearing 


Since there is no record of a request by respondent for oral hearing in this 
proceeding which was therefore handled under the shortened procedure, 
and in accordance with which procedure respondent submitted written 
evidence, it is held that respondent waived its right to oral hearing and 
its petition for rehearing is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued August 3, 1970, dismissing the counterclaim and 
awarding reparation of $1,499 to complainant. On August 21, 
1970, and within 10 days after service of the order, respondent 
filed a petition to reopen which we are treating as a petition for 
rehearing under section 47.24(a) of the rules of practice (7 CFR 
47.24(a)). 


Respondent bases the petition for rehearing upon the grounds 
that the statement made in the original order that ‘neither party 
requested an oral hearing” is not accurate because a hearing was 
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requested by respondent. In support of this contention, a copy of 
a request for oral hearing dated May 20, 1969, is attached to 
respondent’s petition. However, the records of this Department 
for the period prior to the issuance of the original order herein 
contain no request for an oral hearing by respondent. In addition, 
respondent was notified that the matter would be heard under the 
shortened procedure by copy of a letter to counsel for complainant 
on July 30, 1969, and again by a letter of August 21, 1969, to 
respondent’s counsel. Respondent then proceeded to file written 
evidence pursuant to the shortened procedure. At no time prior 
to service of the final order did respondent object to the use of the 
shortened procedure. Since we have no record of respondent’s 
request we must hold that respondent waived its right to oral 
hearing in this proceeding. 


The order of August 3, 1970, which was automatically stayed 
by the filing of respondent’s petition, is hereby reinstated. The 
reparation awarded to complainant in the order of August 3, 1970, 
shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 13,463) 


J. A. Woop COMPANY v. A. J. TEBBE & SONS COMPANY. PACA 
Docket No. 2-1616. Decided October 13, 1970. 


Consignment—Gross proceeds—Accounting 


Where respondent breached the consignment contract with complainant, and 
where respondent deducted unallowable expenses from the gross pro- 
ceeds of resale, respondent is liable to complainant for the amount 
claimed as reparation in this the first of four transactions. 


Consignment—Gross proceeds—Improper deduction 


In a consignment contract, where respondent released the onions to a third 
party for disposition for resale and deducted from the gross proceeds 
thereof commission fees for itself, in addition to brokerage for the 
third party, respondent is liable to complainant for the amount of the 
commission deducted in accounting for this the second transaction. 


F.o.b. transactions—Warranty—Diversion—Liability 


In f.o.b. transactions, where respondent accepted the onions by diversion 
thereof and where respondent failed to establish a breach of warranty 
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as to grade or quality by complainant, respondent is liable to com- 
plainant for the f.o.b. contract prices of the onions involved in the 
third and fourth transactions, less the amount already paid by re- 
spondent to complainant thereon. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Robert Lee Bobbitt, Jr., Bobbitt, Brite, Bobbitt & Allen, San Antonio, 
Texas, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $1,377.68 against respondent in connection with transactions 
in interstate commerce involving four carloads of onions. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
to, denying liability to complainant in connection with these ship- 
ments. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, complainant filed an opening 
statement and respondent filed an answering statement. Respon- 
dent also filed a brief. 












FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. 










2. Respondent is an individual, Cyril Henry Tebbe, doing busi- 
ness as A. J. Tebbe & Sons Company, whose address is 4600 Broad- 
way, San Antonio, Texas. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. On or about June 10, 1969, in the course of interstate com- 
merce, complainant sold to respondent 800 50-pound sacks of yel- 
low Granex-Grano onions, Copper Head brand, U.S. No. 1 grade, 
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17%” to 314” in size, contained in car ART 29400 then on track 
in Glendale, Arizona, at an agreed price of $1.85 per sack, or a 
total of $1,480, f.o.b. Glendale, Arizona. 


4. The onions in car ART 29400 had been officially inspected 
at Glendale on the morning of June 6, 1969, and had been certified 
as U.S. No. 1 grade, with no decay, and with defects within tol- 
erance. 


5. Complainant, on the date of sale, June 10, 1969, billed car 
ART 29400 out of Glendale, Arizona, to respondent at Kansas City, 
Missouri. The shipment was subsequently diverted by respondent 
to Chicago, Illinois, where it was federally inspected on June 16, 
1969, at 8:45 a.m. The results of that inspection, in relevant part, 
are as follows: 


“Condition: . . . From 3 to 10%, average 6% damage by dry 
sunscald. Decay ranges in most samples from 1 to 6%, some 
none, average 3%, Bacterial Soft Rot and Gray Mold Rot, all 
stages, affecting from 1 to 3 outer scales. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1. . . only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in 4 upper layers of load.” 


6. By letter dated June 16, 1969, respondent informed com- 
plainant of the results of the inspection set forth above. In this 
same letter, respondent confirmed his understanding of a tele- 
phone conservation with complainant’s president, J. E. McManus, 
that respondent was “handling this shipment for your (complain- 
ant’s) account.” Thereafter complainant, on June 21, 1969, issued 
to respondent its credit memo on this car in the amount of $1,480. 


7. Respondent released car ART 29400 to F. E. Baldwin & Co. 
of Chicago, who accounted to respondent for the onions contained 
therein as follows: 
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“Date: July 1, 1969 
“800 Sx. onions @ 2.40 Chgo. 1,920.00 
2 short 4.80 





1,915.20 


“Freight 604.00 
“Gov. Inspection 15.00 


“Commission 80.00 


699.00 





1,216.20” 


8. Respondent reported the net proceeds of $1,216.20 to com- 
plainant under date of July 5, 1969, and after deducting a com- 
mission for himself of $120, remitted $1,096.20 to complainant in 
connection with the transaction involving car ART 29400. 


“Net proceeds 





9. On June 11, 1969, in the course of interstate commerce, com- 
plainant sold to respondent 800 50-pound sacks of yellow Granex- 
Grano onions, Copper Head brand, U.S. No. 1 grade, 174” to 314” 
in size, contained in car FGEX 56128 then on track in Glendale, 
Arizona, at an agreed price of $1.85 per sack, or a total of $1,480, 
f.o.b. Glendale, Arizona. 


10. The onions in car FGEX 56128 had been officially inspected 
in Glendale beginning at 7:15 a.m. on June 8, 1969, with the in- 
spection being completed at 6:30 a.m. on June 9, 1969. As a result 
of that inspection, this shipment was certified as U.S. No. 1 grade, 
with no decay, and with defects well within tolerance. 


11. Complainant, at 7:15 p.m. on June 11, 1969, billed car 
FGEX 56128 out of Glendale, Arizona, to respondent at Kansas 
City, Missouri. The shipment was first diverted by respondent to 
St. Louis, Missouri, where the onions were federally inspected and 
certified as U.S. No. 1 grade. Car FGEX 56128 was then diverted 
by respondent to C. E. Ritter, Baltimore, Maryland, who procured 
a Federal inspection of the 450 sacks of onions then remaining in 
car FGEX 56128. The inspection, made on June 23, 1969, certified 
the onions as follows, in relevant part: 


“Temperature of product: Doorway: Top 74 Deg. F; Bottom 
74 Deg. F. 


“Condition: Mostly firm and fairly dry. Decay from 3 to 13% 
in most samples, in many samples from 30 to 36%, average 
15% Bacterial Soft Rot in all stages. 
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“Remarks: Inspection and certificate restricted to product 
and lading in upper 8 layers of load remaining in car at time 
of inspection.” 


12. Respondent has paid complainant $1,197.32 in connection 
with the transaction involving car FGEX 56128. 


13. On June 12, 1969, in the course of interstate commerce, com- 
plainant sold to respondent 800 50-pound sacks of yellow Granex- 
Grano onions, Copper Head brand, U.S. No. 1 grade, size 174” to 
3” in size, contained in car URTX 37346 then on track in Tolleson, 
Arizona, at an agreed price of $1.90 per sack, or a total of $1,520, 
f.o.b. shipping point in the State of Arizona. 


14. The onions in car URTX 37346 had been officially inspected 
at Tolleson on June 10, 1969, and had been certified as U.S. No. 1 
grade, with no decay, and with defects well within tolerance. 


15. Complainant, at 7:30 p.m. on June 12, 1969, billed car 
URTX 37346 out of Tolleson, Arizona, to respondent at Kansas 
City, Missouri. The shipment was then diverted by respondent to 
Kleen Pac, Inc., Milwaukee, Wisconsin, arriving on or about June 
21, 1969. A portion of the onions were removed from the car by 
Kleen Pac prior to 9:30 a.m. on June 23, 1969, at which time an 
inspection was made of the produce remaining in the car by the 


Universal Inspection Bureau. The results of that inspection, in 
relevant part, are as follows: 


“Outside Temperature: 50° 
“Commodity Temperature—T op: 52° Bottom 50° 
“Lading: Approximately 14, removed. . . 


“Commodity: Arizona onions— Granex type—yellow 
se *k & 


“Exceptions: . . . Find 6 to 15% damage by sun-scald. Find 
1 to 9% average 6% soft rot.” 


16. Respondent has paid complainant $1,280 in connection with 
the transaction involving car URTX 37346. 


17. On June 14, 1969, in the course of interstate commerce, 
complainant sold to respondent 800 50-pound sacks of yellow 
Granex-Grano onions, Copper Head brand, U.S. No. 1 grade, 17” 
to 3” in size, contained in car PFE 10501 then on track in Tolle- 
son, Arizona, at an agreed price of $1.90 per sack, or a total of 
$1,520, f.o.b. shipping point in the State of Arizona. 
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18. The onions in car PFE 10501 had been officially inspected 
at Tolleson, Arizona, on June 12, 1969, and had been certified as 
U.S. No. 1 grade, with no decay, and with defects within tolerance. 


19. Complainant, at 4 p.m. on June 14, 1969, billed car PFE 
10501 out of Tolleson, Arizona, to respondent at Kansas City, 
Missouri. The shipment was then diverted by respondent to the A. 
M. Macheca Co. at St. Louis, Missouri, where it was federally in- 
spected at 9:40 a.m. on June 20, 1969. The results of that inspec- 
tion, in relevant part, are as follows: 


“Condition of equipment: Hatch covers open, plugs out, bunk- 
ers empty. Fan control lever in ‘on’ position. . . 


“Products inspected: Yellow Grano-Granex ONIONS. . . Ap- 
plicant states 800 sacks. 


“Temperature of product: At doorway—top 73°F., bottom 
71°F. 


“Condition: ... Average 2% damaged by dry sun scald. 
Average 1% decay. (Approximately 7 sacks in top layer in 
stack next to partially collapsed bunker wall from 3 to 22% 
damaged by dark brown to black discoloration affecting 
onions in exposed portion of sacks. The damage is so located 
as to indicate it occurred in present location). 























“Grade: Meets quality requirements but fails to grade U.S. 
No. 1. . . only account condition in few sacks. 


“Remarks: Inspection and certificate restricted to product in 
4 upper layers of load.” 


20. Respondent, at 2:25 p.m. on June 20, 1969, sent the follow- 
ing telegram to complainant: 


“REPHONE WE ARE REFUSING ACCEPT 10501 DUE 
ONIONS FAILING GRADE USONE ACCOUNT CONDI- 
TION UNDER FEDERAL INSPECTION ST. LOUIS TO- 
DAY. DIVERTED PFE 10501 YOURSELVES ST. LOUIS 
N&W RR BUNKER ONE END CAR COLLAPSED CAUS- 
ING DAMAGE. SORRY.” 


The following day, June 21, 1969, complainant issued its credit 
memo to respondent on this car in the amount of $1,520. 


21. The onions in car PFE 10501 were disposed of by a broker, 
C. H. Robinson, for gross proceeds of $1,600. After deductions of 


J. A. WOOD CO. v. A. J. TEBBE & SONS 1191 
Cite as 29 A.D. 1185 


$560 for freight, brokerage of $80 to Robinson, and commission of 
$160 to respondent, a net of $800 was forwarded to complainant. 


22. The formal complaint was filed on December 22, 1969, 
which was within 9 months after the causes of action herein ac- 
crued. 


CONCLUSIONS 


This proceeding is based upon four transactions between the 
parties, with each transaction, in turn, having to do with a carload 
of onions moving in interstate commerce. The first of these trans- 
actions, in point of time, has to do with the 800 50-pound sacks of 
onions contained in car ART 29400, shipped by complainant from 
Glendale, Arizona, to respondent at Kansas City, Missouri, on 
June 10, 1969. While the original contract between the parties ap- 
parently provided for the sale of this carload of produce by com- 
plainant to respondent, it was ultimately agreed by both parties 
that respondent should dispose of the shipment on consignment 
and for complainant’s account. It is in this area that we have the 
first issue raised, to wit: whether respondent has fully and prop- 
erly accounted to complainant for the onions in car ART 29400, 
and has paid the monies due in this connection. 


Respondent, under the consignment agreement, owes complain- 
ant the gross proceeds obtained on the resale of the onions, less 
allowable expenses incurred in connection with such resale. As 
shown in Finding of Fact No. 7 and as reported by Baldwin & Co., 
who actually disposed of the onions, gross proceeds amounted to 
$1,915.20. From this sum ($1,915.20), Baldwin deducted freight 
charges of $604, the inspection fee of $15, and a commission of 
$80, leaving a balance of $1,216.20 which it remitted to respon- 
dent. Respondent then deducted a commission of $120 from the 
$1,216.20, leaving a net of $1,096.20, which he paid to complainant 
(see Finding of Fact No. 8). Complainant, however, takes excep- 
tion to the $15 deduction representing the inspection fee, and to 
the $120 commission charged by respondent, or a total of $135, on 
the ground that these are not allowable expenses and therefore 
should not have been deducted. Complainant in its formal com- 
plaint seeks to be reimbursed for these sums, and requests repara- 
tion of $135 against respondent in this respect. 


In reviewing all the circumstances of this transaction, we are 
inclined to the view that complainant’s request for reparation is 
well founded. As to the $15 inspection fee which was withheld 
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from complainant on the consignment accounting, this charge ap- 
parently was a unilateral one incurred by respondent on his own 
initiative and for his own benefit in connection with the original 
sale, and prior to any agreement being made with complainant for 
the consignment of this shipment. It appears that complainant did 
not know of, nor did it authorize, the inspection in connection with 
the sale, nor does it appear to have subsequently agreed to absorb 
the charge in connection with the consignment. Accordingly, we 
conclude that this is not an expense which may properly be de- 
ducted by respondent from the gross proceeds obtained on the con- 
signment, and that respondent’s actions in so doing were in viola- 
tion of section 2 of the act, for which reparation of $15 should be 
awarded to complainant. As to respondent’s withholding a com- 
mission for himself in the amount of $120 in connection with this 
consignment, we find this likewise improper, for respondent him- 
self did not make the resale but employed Baldwin & Co. to do so. 
In this connection, section 46.29 of the regulations provides, in 
relevant part, that ““A commission merchant engaged to sell con- 
signed produce may not employ another person or firm, including 
auction companies, to dispose of all or part of such produce with- 
out the specific prior authority of the consignor.” (7 CFR 46.29). 
No prior authority is shown to have been granted to respondent 
by complainant, to have Baldwin do the thing or perform the act 
for which respondent was bound by contract. Accordingly, we find 
that respondent’s failure to dispose of this lot of onions was a 
breach of his consignment contract with complainant and a viola- 
tion of section 2 of the act, for which reparation in the amount of 
$120 should be awarded to complainant. See C. L. Stratton v. 
Texas Fruit Company, 15 A.D. 1350. 


Another of the transactions involved in this proceeding raises 
somewhat similar issues to those which we have just considered 
in connection with car ART 29400. This second transaction, hav- 
ing to do with the 800 50-pound sacks of onions in car PFE 10501, 
is alleged by complainant to have been a contract of purchase and 
sale. While this appears to have been the case initially, we find 
from the facts that the parties subsequently agreed to a disposi- 
tion of this shipment of onions by respondent on consignment, and 
for complainant’s account. As in the case of the onions in car ART 
29400, respondent did not himself dispose of the onions in car 
PFE 10501, but released them to a third party, C. H. Robinson, 
for resale. And again, as in the case involving car ART 29400, re- 
spondent deducted both a brokerage of $80 for C. H. Robinson and 
a commission of $160 for himself. 
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We think it is clear, from all that was said in connection with 
car ART 29400, that respondent’s action in turning car PFE 
10501 over to Robinson for resale, and then deducting a commis- 
sion of $160 for himself, is improper, and in violation of section 2 
of the act. Accordingly, it is concluded that reparation of $160 
should be awarded to complainant in connection with this trans- 
action. 


The next issue presented for our consideration has to do with 
the sale and shipment by complainant of the onions in car FGEX 
56128 on June 11, 1969. According to respondent, the car was war- 
ranted by complainant to be U.S. No. 1 grade at ultimate destina- 
tion, wherever that might be, with complainant expressly waiving 
the legal inference of acceptance which would normally arise out 
of respondent’s diversion of the car to a point other than Kansas 
City, to which the car was initially billed by complainant. Accord- 
ing to respondent, the warranty of grade was breached by com- 
plainant when the shipment arrived at the ultimate destination, 
Baltimore, Maryland, and failed to grade U.S. No. 1 there on 
June 23, 1969, twelve days after being billed out of Glendale, 
Arizona, by complainant. 


We do not think that the evidence is supportive of the position 
taken by respondent as to the terms of the sale of this car. In- 
stead, we think the evidence justifies a finding that the car was 
sold as U.S. No. 1 grade at shipping point, Glendale, Arizona, on 
an f.o.b. basis, with Kansas City, Missouri, being the agreed con- 
tract destination. We further find that respondent’s diversion of 
the car to St. Louis, Missouri, constituted an acceptance of the car, 
rendering respondent liable to complainant for the f.o.b. purchase 
price of $1,480 for same, less any provable damages sustained by 
respondent as the result of any breach of contract by complainant, 
and less any sums already paid by respondent in connection with 
this transaction. 


Since the onions in car FGEX 56128 were admittedly certified 
as U.S. No. 1 grade at a point (St. Louis) which is beyond the 
contract destination of Kansas City, we conclude that no breach 
of warranty as to quality or grade has been established by re- 
spondent against complainant in connection with this load. Ac- 
cordingly, respondent owes complainant the f.o.b. contract price 
of $1,480 for this lot of onions, less $1,197.32 paid to complainant 
in connection with this transaction, or $282.68. Respondent’s fail- 
ure to pay this sum to complainant in connection with this trans- 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 29 A.D. 1185 


action is a violation of section 2 of the act, for which reparation 
should be awarded to complainant, with interest. 


The last transaction involved in this proceeding has to do with 
the 800 50-pound sacks of onions contained in car URTX 37346, 
sold and shipped out to Tolleson, Arizona, by complainant, to re- 
spondent at Kansas City. This shipment was diverted by respon- 
dent to Milwaukee, Wisconsin, where an inspection of some 75% 
of the load by the Universal Inspection Bureau on June 23, 1969, 
indicated an average of 6% decay and 6% to 15% damage by sun- 
scald. As in the case of car FGEX 56128, respondent contended 
that diversion did not constitute acceptance, and that the onions in 
car URTX 37346 did not grade U.S. No. 1 at ultimate destination, 
as warranted by complainant. 


No good purpose would be served by a prolonged discussion in 
connection with the claims made by respondent in connection with 
car URTX 37346. They are similar to those made in connection 
with car FGEX 56128, as we have already observed. Our conclu- 
sion with respect to the issues involving the onions in car URTX 
37346, therefore, are likewise similar to those which we reached 
in connection with car FGEX 56128. 


The f.o.b. contract price of the onions in car URTX 37346 is 
$1,520, of which respondent has paid complainant $1,280, leaving 
a balance of $240 due and owing. Respondent’s failure to pay this 
balance is in violation of section 2 of the act, for which reparation 
of $240 should be awarded to complainant, with interest. 


To recapitulate, we find that respondent owes complainant the 
following sums: in connection with car ART 29400, $135; in con- 
nection with car PFE 10501, $160; in connection with car FGEX 
56128, $282.68; and in connection with car URTX 37346, $240. 
The amount owed on all four cars totals $817.68. Reparation in 
this amount should be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $817.68, with interest thereon at 
the rate of 8 percent per annum from July 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 13,464) 


THE FINLEY COMPANY, INC. v. MANHATTAN PICKLE Co., INC. 
PACA Docket No. 2-1618. Decided October 19, 1970. 


Acceptance—Liability 


Where respondent failed to establish a breach of contract by complainant, 
respondent is liable to complainant for the balance of the purchase 
price of the two lots of produce involved. 


Complainant and respondent pro se. 
Hugh L. Cannon, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a timely complaint for reparation in the amount 
of $3,983, which is alleged to be the total purchase price of two 
lots of fresh cucumber pickles sold to respondent in interstate 
commerce. 


A copy of the formal complaint was served upon respondent. A 
copy of the report of investigation was served upon each of the 
parties. Respondent filed an answer denying liability and request- 
ing an oral hearing. 


An oral hearing was held at Chicago, Illinois, on July 1, 1970. 
Complainant was represented by its only witness. No one appeared 
or testified for respondent. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Finley Company, Inc., is a corporation 
whose address is P. O. Box 904, Green Bay, Wisconsin. 


2. Respondent, Manhattan Pickle Co., Inc., is a corporation 
whose address is 1711 South Normal Avenue, Chicago, Illinois. At 
the time of the transactions involved herein, respondent was li- 
censed under the act. 


3. On or about May 15, 1969, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 349 
baskets of fresh cucumber pickles at $1.50 per basket or a total 
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price of $523.50, f.o.b. Immokalee, Florida. These pickles had been 
shipped by complainant from Immokalee, Florida, on May 8. Re- 
spondent accepted the pickles but did not pay to complainant the 
agreed price. 


4. On or about October 1, 1969, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 743 
baskets of fresh cucumber pickles for a total price of $3,459.50, 
f.o.b. Batesville, Texas. 


5. On October 1, 1969, complainant shipped 743 baskets of fresh 
cucumber pickles by truck from Batesville, Texas, to respondent 
at Chicago, Illinois. The truck arrived at Chicago, Illinois, on 
October 3, and respondent accepted the shipment. Respondent did 
not pay to complainant the agreed price. 


6. Respondent made no complaint to complainant concerning 
either lot of pickles. 


7. In January or February 1970, complainant received $340 as 
a partial payment on the total purchase price of $3,983 for the 
two lots of pickles. 


8. An informal complaint was filed by complainant on Novem- 
ber 4, 1969, which was within 9 months after the causes of action 
accrued. 


CONCLUSIONS 


Respondent in its answer admitted purchasing the two lots of 
fresh cucumber pickles from complainant for a total purchase 
price of $3,983. However, respondent alleged that the pickles were 
not of the quality ordered in that when placed in brine they be- 
came soft and mushy, and that respondent’s customers refused to 
pay for them. 





No evidence was offered by respondent in support of its defense. 
John D. Riley, complainant’s President, testified that the first no- 
tice he had of any objection by respondent concerning the pickles 
was respondent’s answer. It is concluded that respondent has 
failed to establish any breach of contract on the part of complain- 
ant as to either shipment. 


The evidence shows that the amount of $340 has been received 
by complainant from respondent as a partial payment on the two 
lots of pickles. This amount, in the absence of direction from either 
party, is applied against the purchase price of the first lot. The 
balance due on the first lot of $183.50, plus the purchase price of 
the second load, is $3,643. The failure of respondent to pay this 
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amount to complainant is in violation of section 2 of the act. 
Reparation should be awarded to complainant in that amount with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,643, with interest on $183.50 at 
the rate of 8 percent per annum from June 1, 1969, until paid and 
on $3,459.50 at the rate of 8 percent per annum from November 1, 
1969, until paid. 


Copies of this order shall be served upon the parties, 


(No. 13,465) 


LouIs CARIC & SONS v. JOSEPH WEDNER & SON Co. PACA Docket 
No. 2-1301. Decided October 19, 1970. 


Amended contract price—Acceptance—Liability 


Where respondent accepted the grapes and agreed to the amended contract 
price, respondent is liable to complainant for the contract price thereof, 
as amended. 


F.o.b. transaction—Amended sales contract—Consignment of specified 
portion of shipments 


Where the consigned portion of grapes made up less than 30% of the load 
in each of the two vans and respondent, in accounting, deducted the 
full freight cost on each van from the gross proceeds, complainant is 
entitled to the gross proceeds realized on each car, less 30% of the 
freight on each. This amount plus the f.o.b. purchase prices on the 
grapes not consigned, plus cooling and Ryan Recorder charges are due 
complainant from respondent on this transaction. 


F.o.b. transaction—Contract—Modification of—Liability 


Where respondent failed to establish an original consignment agreement of 
the total shipment of grapes in this transaction, respondent is liable 
to complainant for the f.o.b. contract prices on those portions of the 
shipment not contained in the modification agreement for consignment, 
plus 85% of the cooling and Ryan Recorder fees, plus the net proceeds 
realized on the grapes specified for consignment handling. 


F.o.b. transaction—Liability 


Where respondent accepted the grapes in issue, and where there was no 
breach of contract by complainant in connection therewith, respondent 
is liable to complainant for the total agreed contract price thereof. 
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David G. Stronge, Palmer, Anderson & Stronge, Bakersfield, California, for 
complainant. 
Irwin B. Wedner, Pittsburgh, Pennsylvania, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $25,799.90 in connection with transactions in interstate 
commerce involving five shipments of grapes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, admitting that it owed complainant $1,027.40 in connec- 
tion with the transactions involved herein, and requesting an oral 
hearing as to the balance. 


Pursuant to the admission contained in respondent’s answer, 
and in accordance with section 7(a) of the act (7 U.S.C. 499g), an 


order was issued on June 24, 1969, requiring respondent to pay 
complainant $1,027.40 as an undisputed amount. Respondent’s lia- 
bility for the remaining disputed amount was left for subsequent 
determination in the same manner and under the same procedure 
as would have been the case if no order for payment of the undis- 
puted amount had been issued. 


An oral hearing was held in Pittsburgh, Pennsylvania, on June 
3, 1970. Complainant did not appear at the hearing, either in per- 
son or by counsel. However, at complainant’s request, the deposi- 
tion of three witnesses were offered in evidence by the presiding 
officer on complainant’s behalf, and were so received. Respondent 
was represented at the hearing by counsel, and offered the oral 
testimony of one witness. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Caric, Sr., 
Steve Caric and Louis J. Caric, doing business as Louis Caric & 
Sons, whose address is Route 1, Box 360, Delano, California. 


2. Respondent, Joseph Wedner & Son Co., is a corporation 
whose address is 421 Catanzaro Building, 21st and Smallman 
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Streets, Pittsburgh, Pennsylvania. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On September 28, 1968, in the course of interstate com- 
merce, complainant sold to respondent 1,400 lugs of table grapes 
at an agreed price of $5,125, f.0.b. Delano, California, plus cooling 
charges of $140 and Ryan Recorder fee of $17.50, or a total con- 
tract price of $5,282.50. 


4. The contract between the parties was negotiated by respon- 
dent’s buying broker, Harry Sakajian, Fresno, California, who is- 
sued a broker’s memorandum of sale in connection with the trans- 
action on October 1, 1968. 


5. Complainant, on the date of sale, September 28, 1968, billed 
the grapes involved herein out of Trocha, California, to respondent 
at Pittsburgh, Pennsylvania, in van No. SFTZ 504109. The van 
arrived in Pittsburgh, with Federal inspection of the grapes, for 
condition only, being made there at 7:30 a.m. on October 8, 1968. 
Subsequent to the inspection and to respondent’s acceptance of 
the shipment, complainant granted respondent an allowance of 
$200 on this lot of grapes, thus reducing the agreed f.o.b. contract 
price from $5,282.50 to $5,082.50. 


6. No part of the contract price, as adjusted, has been paid by 
respondent. 


7. On October 16, 1968, in the course of interstate commerce, 
complainant sold to respondent 2,800 lugs of table grapes, at an 
agreed price of $10,300, f.o.b. Delano, California, plus cooling 
charges of $280 and a Ryan Recorder fee of $35, or a total contract 
price of $10,615, as follows: 


No. 

Lugs Variety Brand Price Extension 
800 Wrapped Calmerias High Style $4.00 $ 3,200.00 
200 Wrapper Almerias High Style 4.00 800.00 
200 Plain Almerias High Style 3.50 700.00 

1,600 Emperors Caric 3.50 5,600.00 

2,800 $10,300.00 

Cooling 280.00 
Ryan Recorder 35.00 


Total $10,615.00 


8. The contract between the parties was negotiated by respon- 
dent’s buying broker, Harry Sakajian, Fresno, California, who 
issued a broker’s memorandum of sale in connection with the 
transaction on October 21, 1968. 
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9. The 2,800 lugs of grapes, which were the subject of this 
sale, were billed by complainant out of Trocha, California, to 
respondent at Pittsburgh, Pennsylvania, on Wednesday, October 
16, 1968, with one-half of each lot of grapes being contained in 
van SFTZ 506080, and the other one-half being contained in van 
SFTZ 504182. Subsequent to the sale and shipment of the two 
vans, and after arrival of the two vans at Pittsburgh and a com- 
plaint by respondent’s William Carson, the parties agreed that 
the sales contract of October 16, 1968, should be amended, to 
provide for the sale of the 800 lugs of Calmerias by respondent on 
consignment, and for complainant’s account. 


10. Federal inspection, for condition only, was made on vans 
SFTZ 504182 and SFTZ 506080, respectively, on October 24 and 
28, 1968, in Pittsburgh. The condition of the respective lots were 
certified as follows: 


Van SFTZ 504182: 


“Emperor and each Almeria lot: Berries generally firm and 
firmly attached to capstems. No decay in most lugs, less than 
14 of 1% in many. Stems green. Each Almeria lot: Berries 
generally light green color. Calmeria lot: Berries mostly 


firm and generally firmly attached to capstems. Average 1% 
shattered berries. Berries mostly light green, some straw 
color. Stems green. From less than 1% to 10%, average 2% 
wet, sticky berries. From 5 to 75%, average approximately 
85% decay, Gray Mold Rot, in various stages, mostly ad- 
vanced. 


“Remarks: Condition approximately same throughout load 
and entire period of inspection. Inspection and unloading 
completed Oct. 25, 1968 at 7:40 AM-DS. Inspection made dur- 
ing process of unloading.” 


Van SFTZ 506080: 


“Emperor and each Almeria lot: Berries generally firm and 
firmly attached to capstems. Stems green. No decay in most 
lugs, less than 14 of 1% in many. Each Almeria lot: Berries 
generally light green color. Calmeria lot: Berries mostly firm 
and generally firmly attached to capstems. Average 1% shat- 
tered berries. Berries mostly light green, some straw color. 
Stems green. From less than 1% to 10%, average 3% wet, 
sticky berries. From 5 to 75%, average approximately 35% 
decay, Gray Mold Rot, in various stages, mostly advanced. 
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“Remarks: Applicant’s records show stock stacked at above 
location! was unloaded from a trailer, number FTZ 506080.” 


11. Respondent sold the 400 lugs of Calmeria grapes in van 
SFTZ 504182 for gross proceeds of $1,122.00 and the 400 lugs in 
van SFTZ 506080 for gross proceeds of $342.50. No part of the 
purchase prices of the grapes, nor any part of the consignment 
proceeds, have been paid to complainant by respondent. 


12. On November 30, 1968, in the course of interstate com- 
merce, complainant sold to respondent 1,400 lugs of table grapes 
at an agreed price of $6,162.50, f.o.b. Delano, California, plus 
cooling charges of $140 and a Ryan Recorder fee of $17.50, or a 
total contract price of $6,320, as follows: 


No. 

Lugs Variety Brand Price Extension 
700 Calmeria High Style $4.75 $3,325.00 
100 Almeria = - 4.00 400.00 
350 Ribier Caric 4.75 1,662.50 

50 Almeria High Style 3.50 175.00 
200 Emperor Caric 3.00 600.00 


1,400 $6,162.50 
Cooling 140.00 
Ryan Recorder 17.50 


$6,320.00 


13. The contract between the parties was negotiated by respon- 
dent’s buying broker, Harry Sakajian, Fresno, California, who 
issued a broker’s memorandum of sale in connection with the 
transaction on November 30, 1968. 


14, The 1,400 lugs of grapes, which were the subject of this 
sale, were billed by complainant out of Trocha, California, to 
respondent at Pittsburgh, Pennsylvania, in car SFRC 1506, with 
the shipment arriving in Pittsburgh on or about December 8, 1968. 


15. A Federal inspection, for condition only, was made of the 
grapes in car SFRC 1506 in Pittsburgh at 6 a.m. on December 9, 
1968, with the following results: 


“All lots: Berries generally firm and generally firmly at- 
tached to capstems. Ribier lot: Stems green to turning brown. 
Average 1% wet, sticky berries. Each Almeria lot: Berries 
mostly light green, some straw color. Stems green to turning 


1. The “location” referred to here is identified elsewhere in the certificate as being the 
cooler in respondent’s warehouse. 
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brown. Above lots: No decay in most lugs, less than 14 of 1% 
in many. Emperor lot: Stems mostly brown and pliable, some 
green to turning brown. From less than 1% to 15%, average 
5% wet, sticky berries, wet and sticky from juice of leaking 
or decayed berries. From less than 14 of 1% to 2% in most 
lugs, in some none, average less than 1% decay. Calmeria lot: 
Berries mostly light green, many straw color. Stems gen- 
erally green to turning brown, few stems moldy. From less 
than 14 of 1% to 3% in most lugs, in many none, average less 
than 1% decay. Decay is Gray Mold Rot, in advanced stages. 
Condition of all lots approximately same throughout load and 
entire period of inspection. 


“Remarks: Inspection and unloading completed Dec. 10, 1968 
at 8:15 a.m. Inspection made during progress of unloading.” 


16. Subsequent to the arrival of car SFRC 1506 at Pittsburgh, 
the parties agreed that the sales contract of November 30, 1968, 
should be amended, to provide for the sale of the 200 lugs of 
Emperor grapes by respondent on consignment, and for com- 
plainant’s account. 


17. Respondent sold the 200 lugs of Emperor grapes in car 


SFRC 1506 for gross proceeds of $738. No part of the purchase 
prices of the grapes, nor any part of the consignment proceeds, 
have been paid to complainant by respondent. 


18. On February 27, 1969, in the course of interstate commerce, 
complainant, acting through complainant partner Steve Caric, 
sold to respondent, through its salesman, William Carson, one 
truckload of table grapes, at an agreed price of $6,337.50, f.o.b. 
Delano, California, plus $17.50 for a Ryan Recorder, or a total 
contract price of $6,355, as follows: 


No. 
Lugs Variety Brand Price Extension 


800 Emperor Caric $5.00 $4,000.00 
325 os " 4.50 1,462.50 
250 ~ Louis IV 8.50 875.00 


1,375 Ryan recorder 17.50 
$6,355.00 


19. The 1,375 lugs of grapes which were the subject of this sale 
were shipped by complainant from Trocha, California, to respon- 
dent at Pittsburgh, Pennsylvania, on February 27, 1969, by truck, 
arriving at or prior to March 3, 1969. A Federal inspection was 
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made of the grapes in Pittsburgh at 7:45 a.m. on March 3, 1969, 
for condition only, with the condition being certified as follows: 


“All lots: Berries generally firm and firmly attached to cap- 
stems. Stems green to turning brown. No decay in most lugs, 
less than 14 of 1% in some. 


“Remarks: Inspection made during process of unloading.” 


20. The grapes were accepted by respondent, but no payment 
has been made to complainant by respondent in connection with 
this transaction. 


21. The formal complaint was filed on April 28, 1969, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The complaint in this proceeding embraces five shipments of 
grapes, billed out by complainant to respondent during September, 
October, and November 1968 and in February 1969. The first of 
these shipments, in point of time, was made on September 28, 
1968, pursuant to an f.o.b. contract of purchase and sale made 
between the parties on that date. There is no controversy as to 
the terms of that contract, nor to the performance of the parties 


under it: the grapes were shipped by complainant from Trocha, 
California, to respondent at Pittsburgh, where they were received 
and accepted by respondent. Later, and by mutual agreement, the 
contract price was amended, to allow respondent a reduction of 
$200 in the contract price, to $5,082.50. 


Respondent, by its acceptance of the grapes at Pittsburgh, 
became liable to complainant for the adjusted contract price there- 
of, or $5,082.50. Respondent admittedly has not paid this sum, 
nor any part of it, to complainant in connection with this trans- 
action. Respondent’s failure to make payment to complainant of 
the $5,082.50 is in breach of contract and in violation of section 
2 of the act, for which reparation should be awarded with interest. 


The second shipment of grapes involved herein, consisting of 
2,800 lugs of grapes loaded in equal quantities in vans SFTZ 
504182 and SFTZ 506080, was made by complainant from Trocha, 
California, to respondent at Pittsburgh, Pennsylvania, on October 
16, 1968, pursuant to the f.o.b. contract of purchase and sale with 
respect to these grapes made between the parties on that date. 
Upon arrival of the vans at Pittsburgh on or about October 24, 
the f.o.b. sales contract was admittedly amended by the parties, 
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to provide for the sale of the 800 lugs of Calmerias in the two vans 
by respondent on consignment, and for the account of complain- 
ant. In addition, respondent alleges—over the denial of complain- 
ant—that the 1,600 lugs of Emperors contained in these two vans 
were also to have been disposed of on consignment and for com- 
plainant’s account. 


As the moving party, respondent has the burden of proving, 
by a preponderance of the evidence, that the sales contract of 
October 16, 1968, was amended to include the Emperor grapes in 
the later consignment agreement. We do not think that respondent 
has sustained that burden. In this connection both the broker and 
complainant partner, Steve Caric, testifying by deposition, stated 
that the consignment agreement was limited to the Calmerias. As 
to William Carson, who reportedly represented respondent in this 
transaction, he stated in his deposition that he didn’t know 
“whether this particular load was one of the ones that they had 
problems with or not.” Furthermore, a review of the results ob- 
tained upon the inspections of these vans (see Findings of Fact 
No. 10) would seem to indicate that respondent would have little 
if any reason for requesting belief from the sales contract, except 
as to the condition of the Calmerias, which—as we have already 
said—were admittedly to have been handled on consignment by 
respondent. Accordingly, and in line with the foregoing, we con- 
clude that respondent owes complainant the f.o.b. prices on the 
400 lugs of Almerias and 1,600 lugs of Emperors, or $7,100, plus 
70%? of the cooling and Ryan Recorder charges ($220.50) and 
plus the net proceeds realized on the consignment sale of the 800 
lugs of Calmerias. 


As we have already noted in our Finding of Fact No. 11, re- 
spondent reported gross proceeds from the sale of the Calmerias 
in van SFTZ 504182 of $1,122.00 and $342.50 from those in van 
SFTZ 506080. The accounting as to each van, however, includes a 
consignment report on the sale of the Emperor grapes as well as 
on the Calmerias. We, therefore, are unable to separate the ex- 
penses charged to the sale of the Calmerias and those charged 
to the sale of the Emperors. One thing seems quite clear, however: 
that in the accounting, respondent deducts the full freight cost of 
$696 on each van, although the Calmerias make up less than 30% 
of the load in each van. We think this is improper, and under the 
circumstances conclude that complainant is entitled to the gross 


2. This percentage represents the number of lugs of Calmerias contained in the shipment. 
Further discussion is had on this point in the conclusions in connection with the consignment. 
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proceeds of $1,426.50 realized on each car, less 30% of the freight 
on each, or $417.60, for a total net of $1,008.90. This sum, 
$1,008.90, should be added to the sum already found to be due 
under the terms of the sale of these two vans, $7,220.50, bringing 
the total due complainant from respondent in connection with this 
transaction to $8,229.40. Respondent’s failure to pay this sum to 
complainant is in breach of contract and a violation of section 2 
of the act, for which reparation should be awarded to complainant 
with interest. 


The transaction of November 30, 1968, is alleged by complainant 
to have been an f.o.b. sale to respondent of the 1,400 lugs of grapes 
contained in car SFRC 1506. Complainant further alleges that the 
contract of sale was subsequently modified, to provide for the sale 
by respondent, on consignment, of the 200 lugs of Emperor 
grapes contained in the load. 


Respondent in its answer denied that it purchased this ship- 
ment of grapes. It alleges, instead, that complainant’s Steve Caric 
and respondent’s William Carson orally agreed that these grapes 
were to be purchased by respondent only if they were of good 
grade and quality, and that if they were not, respondent should 
handle the load on consignment. Respondent alleges that the in- 
spection in Pittsburgh on December 9 establishes that this ship- 
ment was comprised of grapes of poor quality and therefore re- 
spondent was entitled to handle it on consignment. 


The deposition testimony of the broker and of Steve Caric, as 
well as the memorandum issued by the broker, unequivocally sup- 
port complainant’s position that the grapes in car SFRC 1506 
was sold to respondent. As to Carson’s deposition testimony, it 
did little to support the contention of either party, since Carson 
confessed that he did not in fact recall the transaction. 


Since the only evidence in support of respondent’s contention 
with respect to the alleged consignment of this shipment is that 
contained in its answer, we conclude that the preponderance of 
the evidence supports a finding that the grapes in car SFRC 1506 
were sold by complainant to respondent, with complainant sub- 
sequently authorizing respondent to handle the 200 lugs of Em- 
perors on consignment. Having accepted the shipment, respondent 
is therefore liable to complainant for the f.o.b. prices on the 700 
lugs of Calmerias, the 150 lugs of Almerias, and 350 lugs of 
Ribiers, or a total of $5,562. In addition, respondent owes com- 
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plainant 85%* of the cooling and Ryan Recorder fee ($133.88), 
plus the net proceeds realized on the consignment sale of the 200 
lugs of Emperors. 


Respondent reported gross proceeds of $738 on the sale of the 
200 lugs of Emperors. It (respondent) then proceeded to account 
for all the grapes in this shipment, lumping its expenses into one 
sum of $2,116.87. Since we cannot determine which of these ex- 
penses relate to the Emperors, we will allow respondent 15% of 
this total, or $317.54. Subtracting this sum from the gross proceeds 
of $738 leaves $420.46 due complainant from respondent in con- 
nection with the consignment sale of the Emperors. Adding this 
sum, $420.46, to the amount we earlier found to be due in con- 
nection with the grapes accepted by respondent under the f.o.b. 
sales contract, $4,562, and the proportionate share of the cooling 
charges and recorder fee, $133.88, gives us a total of $6,116.34. 
Respondent’s failure to pay complainant this sum is a breach of 
contract and a violation of section 2 of the act, for which repara- 
tion should be awarded to complainant, with interest. 


The transaction of February 27, 1969, is alleged by complainant 
to have been an f.o.b. sale to respondent of the 1,375 lugs of 
grapes contained in the “Lawson” truck. Respondent denies this, 
contending that the grapes were received and accepted by it for 
disposition on a deferred billing basis. 


The evidence establishes that this transaction was not nego- 
tiated through a broker, but by direct communication between 
complainant partner Steve Caric and respondent’s William Car- 
son. Caric, in his deposition, unequivocally states that this was an 
f.o.b. sale, while Carson in his deposition stated that he couldn’t 
recall the transaction. 


On the basis of the evidence before us, we conclude that the 
truckload of grapes involved in the February 27, 1969, trans- 
action was sold to respondent by complainant, for a total contract 
price of $6,355. Respondent’s acceptance of the grapes rendered 
it liable for this sum to complainant, less any provable damages 
arising out of any breach of contract by complainant. We fail to 
find evidence of any breach; indeed, none is alleged by respondent. 
Accordingly, respondent’s failure to pay complainant the agreed 
purchase price for this shipment, $6,355, is in breach of contract 
and a violation of section 2 of the act. Reparation should there- 
fore be awarded to complainant against respondent, with interest. 


8. We arrive at this percentage in the same way as we did in the October 16, 1968, 
transaction: the Emperors only constitute approximately 15% of the load. 
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We have mentioned in our Preliminary Statement that respon- 
dent introduced the oral testimony of one witness at the hearing 
held in this case. This witness was the president of respondent 
firm, Norman Wedner. Mr. Wedner’s testimony has not been cited 
in these conclusions, however, since he admitted at the hearing 
that the buying and selling of grapes by his company during the 
times of the transactions involved herein was done through 
William Carson. Under the circumstances this witness had little 
or no first-hand knowledge of the matters involved in this case, 
so that his testimony has very little, if any, probative value in 
resolving the issues presented herein. 


The amounts owed to complainant by respondent in connection 
with the transactions set forth herein are as follows: Van SFTZ 
504109, $5,082.50; Vans SFTZ 504182 and SFTZ 506080, 
$8,229.50; car SFRC 1506, $6,116.34; and the “Lawson” truck, 
$6,355. The total thus owed by respondent is $25,783.24. This 
amount is reduced, however, by the order for the undisputed 
amount of $1,027.40 issued in complainant’s favor on June 24, 
1969, as mentioned in the Preliminary Statement, leaving 
$24,755.84 due and owing to complainant from respondent. Ac- 
cordingly, reparation in this amount, $24,755.84, should be 
awarded to complainant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $24,755.84, with interest there- 
on at the rate of 8 percent per annum from December 1, 1968, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,466) 


In re GERBER POTATO PRoDUCTs, INC. PACA Docket No. 2-1763. 
Decided October 26, 1970. 


Failure to pay—Publication of facts 


Respondent’s failures to account and to pay or remit net proceeds for 
numerous shipments of perishable agricultural commodities purchased 
or received on consignment or joint account constitute repeated and 
flagrant violations of the act. As respondent’s license terminated prior 
to the institution of this proceeding, revocation or suspension thereof is 
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not ordered, but the facts and circumstances of such violations shall be 
published. 



































Daphne M. Anderson for complainant. 
Altman, Jurlander & Weiss, Chicage, Ill., for respondent. 
Dorothea A. Baker, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 





In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
respondent in effect waived a hearing and admitted the facts 
alleged in the complaint. Hearing Examiner Dorothea A. Baker 
issued a recommended decision and proposed order. Respondent 
did not file exceptions thereto. 


The recommended decision and proposed order of the hearing 
examiner are adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMEND DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed July 17, 1970, by the 
Director, Fruit and Vegetable Division, Consumer and Market- 
ing Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent repeatedly and flagrantly 
violated Section 2 of the Act (7 U.S.C. 499b) in failing to account 
and make full payment of the net proceeds realized and due a 
shipper in a consignment transaction; in failing to account and 
make full payment of the net proceeds due a shipper in joint 
account transactions; and, in failing to make full payment of the 
agreed purchase prices due sellers in purchase transactions for 
perishable agricultural commodities received in interstate com- 
merce. A copy of the Complaint and of the rules of practice were 
served upon the respondent July 20, 1970. On August 7, 1970, 
respondent filed its Answer wherein it indicated, inter alia, that 
it “will not contend with the United States but consents to the 
disposition of this cause before the Secretary of Agriculture.” 
Said answer, having been construed by the Hearing Examiner to 
constitute an admission of all the material allegations of fact 


GERBER POTATO PRODUCTS, INC. 1209 
Cite as 29 A.D. 1207 


contained in the Complaint, constitutes, under the Rules of Prac- 
tice (7 CFR 47.30(c)), a waiver of oral hearing. The matter was 
referred to Dorothea A. Baker, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a recommended decision, without further in- 
vestigation or hearing. 


PROPOSED FINDINGS OF FACT 


Inasmuch as the material facts have been admitted in the 
answer, and, pursuant to Section 47.30 of the Rules of Practice, 
the following findings of fact are made: 


1. Respondent, Gerber Potato Products, Inc., is an Illinois 
corporation whose mailing address is % Allan B. Muchin, 209 
South LaSalle Street, Chicago, Illinois 60604. 


2. Pursuant to the licensing provisions of the Act, license 
number 670644 was issued to respondent on October 3, 1966. This 
license was renewed annually but terminated on October 3, 1969, 
when respondent failed to renew it. 


3. During May 1968, respondent failed to account and make 
full payment, to the shipper, of the net proceeds of $2,095.35 for 
a shipment of potatoes received by it on consignment in inter- 
state commerce. Also, during the period December 1968, through 
April 1969, respondent received and accepted eight car lot ship- 
ments of potatoes, in interstate commerce, on a joint account 
basis from one shipper, sold these potatoes and realized net 
proceeds therefrom but failed to account and make payment of 
the proceeds due the shipper of $25,259.95. Further, during March 
1968, and June 1969, respondent purchased, received and accepted 
without complaint 13 car lots of potatoes, in interstate commerce, 
from two sellers but failed to make payment of the agreed pur- 
chase prices totaling $42,224.87. The pertinent details for these 
transactions are set forth in paragraphs 4, 5, and 6, infra. 


4. During March and May 1968, respondent received two cars 
of potatoes in interstate commerce from Pride Pak, Inc., Idaho 
Falls, Idaho. One car was consigned to respondent and the other 
was purchased by respondent. Respondent failed to account and 
pay the net proceeds realized from the consignment and failed to 
pay the agreed purchase price. The details are set forth below: 


a. On or about March 7, 1968, respondent purchased from 
Pride Pak, car of potatoes PFE 10225 for the agreed 
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purchase price of $1,425.00. Respondent received the po- 
tatoes from Idaho on or about March 14, and payment was 
due the seller on or before March 25, 1968. Respondent 
has failed to pay the purchase price to the seller. 


b. On May 2, 1968, respondent received on consignment from 
Pride Pak, from Idaho, a car of potatoes PFE 47176. 
Respondent sold these potatoes and realized net proceeds 
of $2,095.35. This sum was due the shipper on or before 
August 16, 1968. Respondent has failed to make any pay- 
ment to the shipper for this consignment. 


The total of the amounts unpaid and due Pride Pak, Inc., is 
$3,520.35. 


5. During the period December 1968, through April 1969, 
respondent received eight cars of potatoes, in interstate com- 
merce, on a joint account basis from R. Belson Company, Idaho 
Falls, Idaho. Respondent accepted and sold these potatoes and 
realized proceeds therefrom but has failed to account and pay 
the proceeds due to Belson. 
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The total joint account proceeds, unpaid and due Belson, is 
$25,259.95. 


6. During June 1969, respondent purchased, received, and ac- 
cepted without complaint, from Southland Produce Company, 
Idaho Falls, Idaho, 12 cars of potatoes in interstate commerce but 
has failed to make full payment of the agreed purchase prices, 
as set forth below: 














Approx. Date Agreed 
Trans. Date Payment Purchase 
No. Car No. Received Due Price 





























a. PFE 9984 6-11-69 6-21-69 $ 3,706.25 
PFE 8207 6-12-69 6-23-69 2,559.37 

3 PFE 19543 6-13-69 6-23-69 3,800.00 
4 PFE 5844 6-13-69 6-23-69 4,031.25 
5. PFE 4975 6-13-69 6-23-69 3,200.00 
6. PFE 6857 6-16-69 6-26-69 8,187.50 
7 PFE 48028 6-16-69 6-26-69 4,027.75 
8. PFE 35407 6-18-69 6-28-69 2,750.00 
9. PFE 19999 6-18-69 6-28-69 4,087.50 
10. PFE 2243 6-18-69 6-28-69 2,750.00 
11. PFE 48008 6-19-69 6-30-69 3,741.25 
12, PFE 7027 6-21-69 7-1 -69 2,959.00 


Amount Due & Unpaid $40,799.87 


The total of the purchase prices unpaid and due Southland is 
$40,799.87. The total of all unpaid amounts due the shippers and 
sellers listed in paragraphs 4, 5, and 6 above is $69,580.17. 


7. By notice in writing on May 13, 1970, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the matters 
at issue in this proceeding. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to account and make full payment of the 
net proceeds realized, and due the shipper in a consignment trans- 
action; in failing to account and make full payment of the net 
proceeds due the shipper in joint account transactions; and in 
failing to make full payment of the agreed purchase prices due 
the sellers in purchase transactions, as set forth in Paragraphs 38, 
4, 5, and 6, supra, constitute flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b). John Martino, 28 A.D. 1357 
(1969) ; Dixie Tomato & Produce, 28 A.D. 948 (1969); Reese 
Sales Company, 28 A.D. 1150 (1969), and the authorities cited 
therein. 
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By notice in writing on May 138, 1970, respondent was afforded 
the opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act relating to the matters involved 
in this proceeding. Respondent has failed to do so. 


As respondent’s license terminated prior to the institution of 
this proceeding, and the suspension or revocation thereof was 
not requested by complainant, it is not appropriate that it be 
recommended herein. However, the facts and circumstances of the 
violations herein should be published pursuant to section 8(a) of 
the Act (7 U.S.C. 499h(a)). 


PROPOSED ORDER 
The facts and circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 13,467) 


J & R FooD SPECIALTIES, INC. v. LOMBARDO FRUIT & PRODUCE Co. 
PACA Docket No. 2-1625. Decided October 29, 1970. 


Accord and satisfaction not established 


Where respondent did not act in good faith in disputing its liability for 
the full purchase price of the vegetables in issue, there was no accord 
and satisfaction. However, since some of the commodities involved do 
not come under the act, the amount of complainant’s claim is reduced 
by the total amount of the commodities not covered by the act and re- 
spondent is liable to complainant for the full contract price of the 
vegetables, as reduced. 


Complainant pro se. 
Alexander Golbus, Chicago, Illinois, for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $600.00, which amount is alleged to be the balance of the 
purchase price of mixed salad vegetables sold to respondent in 
May 1969. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer, in effect, denying liability to complainant for the amount 
claimed, and alleging that the transactions involved herein had 
been settled with complainant by accord and satisfaction. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant filed an opening state- 
ment. Respondent did not file an answering statement and neither 
party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, J & R Food Specialties, Inc., is a corporation 
whose address is 27 Produce Row, St. Louis, Missouri. 


2. Respondent, Lombardo Fruit & Produce Co., is a corporation 
whose address is 83 Produce Row, St. Louis, Missouri. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


3. On or about May 6 through May 9, 1969, complainant sold 
to respondent 28 lots of mixed salad vegetables which had been 
received by complainant from outside the State of Missouri, for 
a total invoice price of $604.78. 


4, On or about May 6 through May 9, 1969, complainant deliv- 
ered to and respondent accepted the mixed salad vegetables. 
Respondent has paid complainant only $4.78 toward the purchase 
price thereof. 


5. On or about June 10, 1969, respondent deducted $600 from a 
statement rendered by complainant to respondent to cover an 
alleged sale of 200 cartons of lettuce from respondent to com- 
plainant that allegedly took place on or about April 21, 1969. 


6. On or about June 10, 1969, respondent remitted to complain- 
ant a check covering respondent’s purchases from complainant 
for the week ending May 9, 1969, which showed the $600 deduction 
described above in Finding of Fact No. 5. The detachable portion 
of the check tendered to complainant contained the printed nota- 
tion “Attached check is in full settlement as listed below. If in- 
correct return, stating differences.” 
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7. On or about June 10, 1969, complainant telephoned respon- 
dent after having received the check described above in Finding 
of Fact No. 6, informing respondent that the $600 credit taken 
by respondent was unauthorized and that respondent should remit 
another check for $600. 


8. On the following day, Jay E. Cohn, the president of com- 
plainant, met with Anthony A. Lombardo, the president of 
respondent, concerning the alleged sale of lettuce by respondent 
to complainant on or about April 21, 1969, but the parties could 
not agree on whether such a sale had actually occurred. Com- 
plainant cashed the check. 


9. The informal complaint was filed on July 14, 1969, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties that during the week 
ending May 9, 1969, complainant sold and delivered, and respon- 
dent accepted, 23 lots of mixed salad vegetables for a total 
invoice price of $604.78, of which respondent has paid only $4.78, 
leaving a balance of $600 on this mixed salad vegetable trans- 
action. In order to find respondent not in violation of the act, we 
must uphold one of the contentions advanced by respondent, 
namely, that respondent sold 200 cartons of lettuce at a price of 
$3.00 per case to complainant on or about April 21, 1969, for a 
total price of $600, or that the tender of a check on or about 
June 10, 1969, by respondent to complainant covering respon- 
dent’s purchases from complainant for the week ending May 9, 
1969, and showing the $600 credit taken because of the prior 
alleged lettuce transaction, amounted to an accord and satisfaction 
when complainant cashed the check on or about June 26, 1969. 


The first question for decision in this case, therefore, is whether 
or not respondent sold to complainant 200 cartons of lettuce on 
or about April 21, 1969. This is respondent’s affirmative defense 
and the burden is on respondent to establish it by a preponderance 
of the evidence. 


The evidence shows that on or about April 15, 1969, Tom Lange 
Company sold 800 cartons of lettuce as a split piggyback load, 600 
cartons to respondent, and 200 cartons to Rudin Distributing 
Company of St. Louis, for delivery on April 20, 1969. Rudin Dis- 
tributing Company resold its 200 cartons to complainant. The 
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Tom Lange Company arranged with P. D. Catanzaro Drayage 
Co. to deliver the lettuce to respondent and complainant on or 
about April 20, 1969, with complainant’s 200 cartons to be un- 
loaded first since complainant’s order was to be in the rear end of 
the trailer. Due to the fact that the complainant’s lettuce was not 
at the end of the trailer, the P. D. Catanzaro Drayage Co. 
moved the trailer to respondent’s place of business and unloaded 
respondent’s 600 cartons of lettuce on April 21, 1969. P. D. 
Catanzaro Drayage Co. later moved the trailer back to complain- 
ant’s place of business, and complainant unloaded its 200 cartons 
of lettuce. 


On or about April 22, 1969, complainant received a bill from 
respondent for 200 cartons of lettuce. Respondent alleges that 
after it purchased its 600 cartons from the Tom Lange Company, 
it resold 200 cartons to complainant, and that these 200 cartons 
were the same as were unloaded at complainant’s place of business 
on or about April 21, 1969. Complainant alleges that the 200 
cartons in question were bought from the Rudin Distributing 
Company, which billed complainant for the lettuce and to which 
payment was made. 


The evidence presented on the lettuce transaction overwhelm- 
ingly favors complainant’s position. The only evidence introduced 
in favor of respondent on the lettuce transaction was an un- 
signed delivery receipt. Statements from the Tom Lange Com- 
pany, Rudin Distributing Company, and P. D. Catanzaro Drayage 
Co. all support complainant’s position that complainant did not 
purchase the 200 cartons of lettuce from respondent. We find that 
respondent has failed to show by a preponderance of the evidence 
that it sold to complainant 200 cartons of lettuce on or about 
April 21, 1969. The deduction taken by respondent from com- 
plainant’s statement on or about June 10, 1969, for $600 on ac- 
count of this alleged lettuce transaction was therefore un- 
authorized. 


The second question for decision is whether or not an accord 
and satisfaction resulted when respondent tendered a check on 
or about June 10, 1969, to complainant covering respondent’s 
purchases from complainant for the week ending May 9, 1969, and 
showing the $600 credit taken for the alleged lettuce transaction. 
The detachable portion of the check contained the printed nota- 
tion “Attached check is in full settlement as listed below. If 
incorrect return, stating differences.” The check was cashed by 
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complainant on or about June 26, 1969, after complainant had 
protested to respondent that the check tendered was $600 short 
of the full amount due and that the credit taken by respondent 
in the amount of $600 was unauthorized. Since accord and satis- 
faction is an affirmative defense, the burden of proof is on 
respondent to establish it by a preponderance of the evidence. 


In order to sustain a plea of accord and satisfaction there must 
be a bona fide dispute between the parties as to the amount due. 
In the absence of a genuine dispute we must hold the defense to 
be without merit. While the dispute need not be well founded, 
it must be made in good faith, based on real grounds for dispute. 
Growers Produce Dispatch v. H. B. Frost Co., 20 A.D. 980. The 
burden fell upon respondent to show by a preponderance of the 
evidence the existence of a good faith dispute. Presho Livestock 
Auction Co. v. Gehan Commission Co., 6 A.D. 539. 


So long as the dispute is founded on some reasonably tenable 
or plausible grounds, it is sufficient for accord and satisfaction 
that the debtor be wrong in his contentions as long as he honestly 
believes in the correctness of his position. Schuttinger v. Wood- 
ruff, 181 N.Y. 212, 181 N.E. 361. But a denial fabricated merely 
on a pretext to evade an obligation, or one which is merely ficti- 
tious or mala fide, is not sufficient to support an attempted satis- 
faction of the claim by a partial payment. 1 C.J.S. 517. 


There is an entire absence of evidence in this case that the 
position of respondent concerning the lettuce transaction was 
honestly entertained. As stated earlier, the only evidence sub- 
mitted in favor of respondent concerning the lettuce transaction 
was an unsigned delivery receipt. Since respondent has not proved 
a bona fide dispute, we are convinced that respondent did not act 
in good faith in disputing its liability for the full purchase price 
of the mixed salad vegetables. We conclude that there was no 
accord and satisfaction. 


It is noted that in exhibits Nos. 3, 10, 12, 20 and 22 attached 
to the formal complaint there are some commodities which do 
not come under the act. These commodities total $26.96, and 
therefore the amount claimed in the formal complaint should be 
reduced to $573.04. Respondent’s failure to pay complainant this 
amount promptly is a violation of section 2 of the act, for which 
reparation should be awarded with interest. 
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Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $573.04, with interest thereon 
at the rate of 8 percent per annum from June 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 13,468) 


JOHN WEYMAN v. DIVINCENTI BRos., INc. PACA Docket No. 
2-1844, Order of dismissal issued October 20, 1970. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,469) 


GIOVINAZZI PRODUCE Co., INC. v. UNITREE CORPORATION. PACA 
Docket No. 2-1623. Order of dismissal issued October 30, 
1970. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,470) 


COLUMBUS WHOLESALE PRODUCE, INC. v. JOHNIE STANLEY BA- 
NANA Co., INC. PACA Docket No. 2-1843. Reparation of $396 
with 8 percent interest from December 1, 1969, awarded 
complainant against respondent in order issued October 2, 
1970. 


(No. 13,471) 


SANTOS J. VILLEGAS v. OTHELLO PACKERS, INC. PACA Docket No. 

2-1845. Reparation of $5,913.07, with interest on $1,960.86 
at 8 percent from January 1, 1970, and with interest on 
$3,952.21 at 8 percent from April 1, 1970, awarded com- 
plainant against respondent in order issued October 16, 1970. 
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(No. 18,472) 


GEORGE SALISBURY v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1846. Reparation of $3,136.66 with 8 percent interest from 
April 1, 1970, awarded complainant against respondent in 
order issued October 16, 1970. 


(No. 13,473) 


K and S RANCH v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1847. Reparation of $2,754.59 with 8 percent interest from 
April 1, 1970, awarded complainant against respondent in 
order issued October 16, 1970. 


(No. 13,474) 


CLIFFORD G. JONES v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1848. Reparation of $727.06, with interest on $14.88 at 8 
percent from September 1, 1969, and with interest on $712.18 
at 8 percent from January 1, 1970, awarded complainant 
against respondent in order issued October 16, 1970. 


(No. 13,475) 


PIRIE J. GRANT v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1850. Reparation of $4,473.56 with 8 percent interest from 
April 1, 1970, awarded complainant against respondent in 
order issued October 16, 1970. 


(No. 13,476) 


A. L. PITTMAN v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1849. Reparation of $1,088.48, with interest on $331.73 at 
8 percent from January 1, 1970, and with interest on $756.70 
at 8 percent from April 1, 1970, awarded complainant against 
respondent in order issued October 16, 1970. 


(No. 13,477) 


ROBERT H. HORN v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1851. Reparation of $3,797.84 with 8 percent interest from 
April 1, 1970, awarded complainant against respondent in 
order issued October 16, 1970. 
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(No. 13,478) 


BROCK FARMS v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1852. Reparation of $4,864.64 with 8 percent interest from 
April 1, 1970, awarded complainant against respondent in 
order issued October 16, 1970. 


(No. 13,479) 


MEL BEER v. OTHELLO PACKERS, INC. PACA Docket No. 2-1853. 
Reparation of $4,670.25 with 8 percent interest from April 1, 
1970, awarded complainant against respondent in order is- 
sued October 16, 1970. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,480) 


FAIRWAY PRODUCE COMPANY, INC. v. UNITED PRODUCE and PROD- 
ucts Co. INc. PACA Docket No. 2-1856. Reparation of $1,830 
with 8 percent interest from April 1, 1970, awarded com- 
plainant against respondent in order issued October 9, 1970. 


(No. 13,481) 


ROCKY FORD PRODUCE Co. v. UNITED PRODUCE and PRODUCTS Co. 
Inc. PACA Docket No. 2-1857. Reparation of $1,170 with 8 
percent interest from March 1, 1970, awarded complainant 
against respondent in order issued October 9, 1970. 


(No. 13,482) 


H. SMITH PACKING CorP. v. HAROLD HILLIGAS. PACA Docket No. 
2-1858. Reparation of $1,190 with 8 percent interest from 
January 1, 1970, awarded complainant against respondent in 
order issued October 9, 1970. 


(No. 13,483) 


VY. VILLARREAL PRODUCE v. JOHN MARTINO. PACA Docket No. 
2-1867. Reparation of $4,693 with 8 percent interest from 
July 1, 1970, awarded complainant against respondent in 
order issued October 9, 1970. 
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(No. 13,484) 


PIPPING PACKING COMPANY, INC. v. WOLVER CORPORATION. PACA 
Docket No. 2-1868. Reparation of $4,277.70 with 8 percent 
interest from June 1, 1969, awarded complainant against 
respondent in order issued October 9, 1970. 


(No. 13,485) 


CHARLES SILL COMPANY v. CENTRAL BANANA Co., INC. PACA 
Docket No. 2-1869. Reparation of $1,562 with 8 percent in- 
terest from August 1, 1969, awarded complainant against 
respondent in order issued October 12, 1970. 


(No. 13,486) 


CROWN SALES COMPANY, INC. v. UNITED PRODUCE AND PRODUCTS 
COMPANY, INC. PACA Docket No. 2-1870. Reparation of 
$1,500 with 8 percent interest from April 1, 1970, awarded 
complainant against respondent in order issued October 12, 
1970. 


(No. 13,487) 


DEARDORFF-JACKSON COMPANY v. CHERRITO CELERY Co. PACA 
Docket No. 2-1871. Reparation of $2,433.50 with 8 percent 
interest from January 1, 1970, awarded complainant against 
respondent in order issued October 12, 1970. 


(No. 13,488) 


ROCKY PRODUCE COMPANY v. JAMES T. BocGio. PACA Docket No. 
2-1873. Reparation of $618.05 with 8 percent interest from 
February 1, 1970, awarded complainant against respondent 
in order issued October 12, 1970. 


(No. 13,489) 


WASHBURN POTATO CO. v. MARINO PRODUCE. PACA Docket No. 
2-1874. Reparation of $249 with 8 percent interest from Feb- 
ruary 1, 1970, awarded complainant against respondent in 
order issued October 12, 1970. 
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(No. 13,490) 


DOMINIC V. GANDOLFO, INC. v. JOSEPH R. SOREL, INC. PACA 
Docket No. 2-1875. Reparation of $702.90 with 8 percent 
interest from March 1, 1970, awarded complainant against 
respondent in order issued October 12, 1970. 


(No. 13,491) 


CAITO FooDS SERVICE Co., a/t/a CAITO FooDs v. MIKE’S OPEN AIR 
MkT. PACA Docket No. 2-1876. Reparation of $839.75 with 
8 percent interest from November 1, 1969, awarded complain- 
ant against respondent in order issued October 138, 1970. 


(No. 13,492) 


M. P. CLARK, INC. v. BLUE STAR POTATO CHIP Corp. PACA Docket 
No. 2-1863. Reparation of $2,290 with 8 percent interest 
from July 1, 1969, awarded complainant against respondent 
in order issued October 14, 1970. 


(No. 13,493) 


MENDELSON-ZELLER Co. INC. v. JOHN MARTINO. PACA Docket 
No. 2-1866. Reparation of $6,356.80 with 8 percent interest 
from June 1, 1970, awarded complainant against respondent 
in order issued October 14, 1970. 


(No. 18,494) 


F. H. HOGUE PRODUCE Co. v. HONEYCUTT FRUIT & PRODUCE Co., 
INC., of FAYETTEVILLE. PACA Docket No. 2-1872. Reparation 
of $500 with 8 percent interest from February 1, 1970, 
awarded complainant against respondent in order issued 
October 14, 1970. 


(No. 13,495) 


GARN L. BAUM v. PURITAN PIE Co. PACA Docket No. 2-1891. 
Reparation of $7,347.37 with 8 percent interest from Febru- 
ary 1, 1970, awarded complainant against respondent in order 

issued October 19, 1970. 
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(No. 13,496) 


VALLEY AVOCADO SALES, INC. v. BARTON BROTHERS, also doing 
business as B & B Propuce. PACA Docket No. 2-1899. Rep- 
aration of $14,504.44 with 8 percent interest from June l, 
1969, awarded complainant against respondent in order issued 
October 30, 1970. 


(No. 13,497) 


MELVIN MCCONNELL FARMS v. CENTRAL BANANA Co. INC. PACA 
Docket No. 2-1900. Reparation of $3,901.05 with 8 percent 
interest from September 1, 1969, awarded complainant 
against respondent in order issued October 30, 1970. 


(No. 13,498) 


F. H. Dicks v. ANTHONY VISCONTI & SON. PACA Docket No. 
2-1901. Reparation of $3,660.56 with 8 percent interest from 
September 1, 1969, awarded complainant against respondent 
in order issued October 30, 1970. 


(No. 13,499) 
S. CORTELLO, INC. v. JOHN MARTINO. PACA Docket No. 2-1902. 
Reparation of $1,341.06 with 8 percent interest from August 
1, 1970, awarded complainant against respondent in order 
issued October 30, 1970. 
(No. 18,500) 
BRUCE CHURCH, INC. v. BILL MARTINO PRODUCE. PACA Docket 
No. 2-1907. Reparation of $5,744.20 with 8 percent interest 


from April 1, 1970, awarded complainant against respondent 
in order issued October 30, 1970. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 13,501) 


ILLINOIS FRUIT GROWERS EXCHANGE v. I. MELTZER & SON, INC. 
PACA Docket No. 2-861. Order issued October 16, 1970. 
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